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* Cases principally relied upon by Appellant. 


IN THE 


Hnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,247 


JOSEPH S. ROBINSON, 
Appellant, | 
v. | 


UNITED STATES OF AMERICA, | 
Appellee. | 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


ISSUES PRESENTED FOR REVIEW* 


I. 


Where a complaining witness fails to adequately identify 


accused in a rob- 


bery case after direct, cross, and redirect examination, is action of trial court 
I 


in thereafter examining such witness out of hearing of jury preparatory to fur- 


. . . | ° = 
ther examination before jury on question of identification prejudicial error? 
| 


Il. 


Where accused already in custody was tentatively but not positively 
identified by photograph three months after offense, does the failure 
to conduct a line-up deprive him of due process? 


Il. 


Under the circumstances of this case was the in-court identification 
of appellant by complainant tainted because of unnecessarily sugges- 


tive photographic identification? 


IV. 


In a case where accused on date of crime was confined and under- 


going treatment for his mental condition, 


(a) Was it prejudicial error to refuse to charge 
jury that there was no presumption of sanity? 
(b) Was it prejudicial error to charge the jury that 


there was a presumption of sanity? 


V. 


Were procedures followed in this case to prove sanity of appellant 


so improper as to operate as a denial of a fair trial? 


VI. 


Where a prosecutor is permitted in his argument to jury to 
disparage accused’s assertion of both defense of general issue and 
defense of insanity, is the subsequent refusal of the court to 


instruct jury ‘specifically on subject of accused’s right to urge 


both defenses prejudicial error? 


* This case never before this Court. 


| 
STATEMENT OF THE CASE | 
| 
On June 21, 1967 in Criminal Case No. 746-67 there was filed in the 
United States District Court for the District of Columbia a)Two Count Indict- 
ment charging Joseph S. Robinson in Count I with the offense of robbery of 
Ann Buchardt, January 18, 1967, and in Count II with the offense of assault 


with a dangerous weapon (a pistol) on the same date. (R-3) 


At the time of the filing of the Indictment, the defendant Joseph S. 
Robinson was a patient in the Saint Elizabeths Hospital, having been com- 
mitted to that Hospital by the District of Columbia Court of General Sessions 
as a result of a judgment of “Not guilty by reason of insanity on charges of 
carrying a pistol without a license and assault.” This commitment occurred 
April 15, 1966 and Robinson was continuously a patient in the Hospital 
from that date to December 19, 1967. Joseph S. Robinson was released 
from the Saint Elizabeths Hospital approximately eleven (11) months after 
the date of the alleged offense charged in the Indictment. He was released 
December 19, 1967 by order of the District of Columbia Court of General 
Sessions entered that date which order recited, “that the ‘defendant Joseph 
S. Robinson has recovered his sanity and will not be dangerous to himself 
or others within the reasonable future by reason of mental disease or 


defect.” 


Appellant was arraigned January 26, 1968. On March 4, 1968 appellant’s 
counsel served upon the United States Attorney a “notice of intent to advance 
insanity as a defense” and the same was filed with the Cletk of the Court 
March 5, 1968. Counsel for Appellant had previously orally requested, and 
had been granted leave to file the same by Chief Judge Curran of the District 
Court. The notice set forth that Joseph S. Robinson would not request a 
mental examination but that he relied upon the fact and circumstance of his 
having been confined in a mental hospital against his will by the United States 
for treatment of his mental condition on the date of the dlleged offense. The 


United States did not request a mental examination. 


The cause came on for trial before Judge Sirica in the District Court 
March 21, 22, 25 and 28, 1968. The Jury’s verdict was “Guilty as charged” 
as to both Counts of the Indictment. Almost two months later on June 14, 


1968 Appellant was sentenced to a term of imprisonment of four to twelve 
(4—12) years upon the First Count of the Indictment which charges Robbery, 
and imprisonment for a term of two to six (2—6) years upon the Second 
Count of the Indictment which charged Assault with a Dangerous Weapon, the 


sentences to run concurrently. This appeal followed. (R-17) 


FACTS 


Upon a complaint charging Joseph Robinson with the offense of robbery, 
a preliminary hearing was held in the General Sessions Court May 1, 1967 
(Tr. 3). The complaining witness Ann Buchardt and Officer Holloran testified 
at the preliminary hearing which resulted in the Appellant being held for the 
action of the Grand Jury. The complaint was filed in the United States Dis- 
trict Court May 4, 1967. The Grand Jury returned an Indictment which was 
filed in the District Court June 21, 1967 charging Appellant with the offense 
of Robbery in Count 1, and the offense of Assault with a dangerous weapon 


in Count 2. 


During all of this time, Joseph Robinson was still a patient at Saint Eliza- 
beths Hospital as a result of having been confined to the Hospital April 15, 
1966 upon a finding of “Not guilty by reason of insanity on charges of 
carrying a pistol without a license and Assault” (Defendant’s exhibit for Iden- 
tification 3A; R-26). On April 27, 1967 he had been transferred from the 
Larch Ward to the John Howard Pavilion upon the recommendation of the 
staff and Superinténdent of the Hospital based upon the pendency of criminal 


charges against Joseph S. Robinson. 


During the entire period April 15, 1966 through, to, and including 
November 28, 1967, the diagnosis and condition of the Appellant Joseph 


Robinson by the Saint Elizabeths staff, and approved by its ‘Superintendent, 


was as follows: | 


“DIAGNOSIS: 
52.0 ANTISOCIAL REACTION (SOCIOPATHIC PERSONALITY 
DISTURBANCE)” (R-26 Deft Ex. 3A, 4A, 4B, 4C; Tr. 232, 258). 
| 
| 


There was no indication from any of the Hospital records to indicate 
anything other than the fact that the treatment and confinement of Appellant 
at the Hospital proceeded along a normal, usual, routine, and unspectacular 
course. There was no report in any Hospital record to indicate any change of 
diagnosis or reason for change of diagnosis until November 28, 1967. 


Some considerable period of time after the transfer of Robinson from 
Larch Ward to the John Howard Pavilion of the Saint Elizabeths Hospital, he 
came under the treatment of Dr. Straty H. Economon. It was not until 
June 19, 1967 that Dr. Economon actually saw Joseph Robinson for the very 
first time. This was true because after the transfer of Robinson to the ward 
serviced by Dr. Economon, Dr. Economon had suffered an illness and did not 
return to active duty until June 19, 1967 (Tr. 404-418). | 


| 
At the trial, Dr. Economon answered no questions without a lengthy 
“explanation”. Because of the long dissertations given in ahswer to most of 
the questions posed to him on cross-examination by defense counsel, fre- 
quently it was the case that the original question was never answered and 
collateral matters upon which Dr. Economon testified gave fise to more and 


more lengthy dissertations.! 


Subsequent to June 19, 1967, Joseph Robinson continped to be a patient 
in the John Howard Pavilion of Saint Elizabeths Hospital and continued to be 


IThe Examination of Dr. Straty H. Economon comprises 133 rae of the Transcript 
of Trial Proceedings (Tr. 361-494). 


treated by Dr. Straty H. Economon, medical officer in that division. Although 
he had not been requested to do so, Dr. Economon on November 28, 1967 
wrote a letter to Assistant United States Attomey Oliver Dibble enclosing a - 
copy of a conference note held on November 22, 1968 in which the diagnosis 
of Joseph Robinson had been changed from 52.0 ANTISOCIAL REACTION 
(SOCIOPATHIC PERSONALITY DISTURBANCE) to 90.0 WITHOUT MENTAL 
DISORDER. (Tr. 468-474; Deft. Ex. 9D; R-26) In his letter, Dr. Economon 
suggested that a motion be made in the District Court to authorize an exami- 


nation and stating, “we will attempt to cooperate with you in every way in 


this matter of mutual concern.” 


On or about November 30, 1967, the Superintendent of Saint Elizabeths 
Hospital approved the recommended change of diagnosis. By letter dated 
November 28, 1967, the Clerk of the District of Columbia Court of General 
Sessions was notified and a hearing was held before Judge Howard in the 
Court of General!Sessions December 19, 1967 at which hearing Dr. Economon 
was the only witness. The result of the hearing was an order (Tr. 489; Deft. 
Ex. 10; R-26) as follows: 


DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 
CRIMINAL DIVISION 


UNITED STATES OF AMERICA  ) Criminal Nos. US 2007—66 
v. 2008—66 
JOSEPH S. ROBINSON 2009-66 


ORDER FOR UNCONDITIONAL RELEASE 
FROM SAINT ELIZABETHS HOSPITAL 


It appearing to the Court that the defendant was found not guilty 
by reason of insanity on April 15, 1966, on charges of Carrying a Pistol 
Without a License and two counts of Assault, and ordered committed to 
Saint Elizabeths Hospital pursuant to Title 24, Section 301(d) of the Dis- 
trict of Columbia Code, 1961 Edition, as amended; 
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| 
It further appearing that the Superintendent of Saint Elizabeths Hospital 
has filed a certificate with the Clerk of the District of Columbia Court of 
General Sessions, dated November 28, 1967, which states that the defendant 
Joseph S. Robinson has recovered his sanity and will not be dangerous to . 
himself or others within the reasonable future by reason of mental disease 
or defect, it is hereby 


ORDERED that Joseph S. Robinson be unconditionally! released from 
Saint Elizabeths Hospital. 


/s/ Andrew J. Howard 
JUDG 


December 19, 1967 


No objection: 


Assistant United States Attorney 


It appeared also that as late as August 31, 1967, Dr, Economon had not 
made up his mind as to the mental condition of Appellant and that he had 
determined, according to a note in the Hospital records dictated by Dr. Econo- 
mon he would, “wait and see what the Courts do first.” (Tr. 490). No re- 
quest was ever made for a determination by Dr. Economon, the staff of the 
Hospital, or anybody else as to the mental condition of Joseph Robinson on 
January 18, 1967. Defense counsel relied upon the records of the Hospital 
and the prior adjudication.! | 


At the trial of the case, the complainant Mrs. Ann Buchardt was the first 
witness. She testified that the evening of January 18, 1967 while she was 
working alone in her cleaning establishment at 568 Lebaum Street, Southeast 
in the District about a quarter to 7:00 P.M. a man entered the store wearing 
huge sunglasses who gave her a shirt and while she was writing out the laundry 
ticket for the shirt the man demanded her money and she looked up and saw 


see Notice of Intent to Advance Insanity as a Defense filed by Appellant May 5, 
1968 (R. 7) | 


huge sunglasses and a pistol. The man compelled her to lay flat on the floor, 


took $40.00 out of her cash register, left the shirt on the counter and fled. 
(Tr. 3-6). When asked whether or not she saw the man in the courtroom, she 
said “this man over there looks like him, but I don’t know for some reason 

or other the appearance seems to have changed.” She said further that the 
appearance of the man’s mustache had changed and that she thought he looked 
a little bit lighter when she saw him on a previous occasion in court. When 
pressed as to whether or not she could really identify the defendant as being 
the man who robbed her, she said “Yes, I think, yes, the head looks like 
him but I don’t think he had this heavy mustache.” When it became perfectly 
obvious that Mrs. Buchardt could not identify the Appellant as the man who 
robbed her, Judge called counsel to the Bench, made certain inquiries, then 

the Judge stated, “frankly she is not too positive if at all, you will have to 
admit that. Could it be he grew a mustache? If you don’t have enough sub- 
stantial corroborating evidence I am going to direct a verdict in the case.” 

(Tr. 9). At the end of the Bench conference, attempts were made by the 
prosecutor further to have Mrs. Buchardt identify defendant, she did not suc- 
ceed. Mrs. Buchardt was asked by the prosecutor: 


Q. Is there anything about this man here in the Courtroom today 
that seems to you different other than the mustache? 


A. Yes. And it seems to me he looked a little bit lighter. (Tr. 15). 


At this stage the government ended its direct examination. After further 
cross-examination and redirect examination, and it again appeared that 

Mrs. Buchardt could! not identify the defendant, the Court declared a recess 
and then heard the testimony of Mrs. Buchardt relative to the identification 
out of the hearing of the Jury. (Tr. 20-22). Upon further questioning by 
defense counsel, still out of the hearing of the Jury, Mrs. Buchardt said 

with respect to her identification of a photograph of the defendant, “I be- 
lieve I was shown the colored ones and I said I think this is the man.” When 
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asked whether or not she recalled testifying at the preliminary hearing May 1, 
1967 with respect to her identification of the man involved she said that she 
did not remember testifying that the robber had pox marks on both sides of 
his face. She also testified that she told the police that with reference to the 
color of the individual who robbed her he was, “lighter complexion, medium 


complected.” 


The final testimony of Mrs. Buchardt out of the hearing of the Jury was 
as follows: (Tr. 32). | 


A. Went a few times to the police office and they showed 
those films and then I have to look through some books, then some 
photographs were brought to me and I said no, doesn’t look like him. 
Then this detective brought some photographs, I don’t know if the 
same ones, I think other ones too, and I said I THINK THIS LOOKS 
LIKE HIM, BUT I SAID I DON’T KNOW, IT LOOKS LIKE HIM. 

I just didn’t want to do anything about it. So the detective came 
back again and showed me some other pictures and SAID I HAVE 
A COLORED PICTURE AND SAID WOULD THAT) LOOK MORE 
LIKE HIM AND I SAID YES, THAT LOOKS MORE LIKE HIM.* 


The Court then asked that Officer Holoran be examined out of the 
presence of the Jury, the officer testified. (Tr. 33). Detective Holoran said 
that on the night after the robbery he showed photographs to Mrs. Buchardt 
but she could not identify any. Later in the month of March, 1967 he was 


investigating another robbery at the same place, someone else had been held 
up at Mrs. Buchardt’s store. The suspect in the second robbery was a man 
named Cassel, Mrs, Buchardt was shown pictures including the photographs 
of Cassel who had robbed her in March, 1967 and included among these 
photographs (inferentially for the second time) a photograph of Robinson, 
the officer said that Mrs. Buchardt identified the Robinson photograph as 
being the man who held her up in January. (Tr. 36-37). On cross-examination 


* Emphasis supplied. 
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Officer Holoran did not explain how it came about that the report, a Police 


Department Form 251, contained a description of the robbery suspect of the 
January 18, 1967 robbery as being of dark complexion whereas Mrs. Buchardt 
had testified that he was of a lighter complexion. 


Still out of the hearing of the Jury, and pursuant to the direction of 
the Court, the Government called Officer Floyd L. Johnson who testified that 
on the afternoon of the robbery he saw a man approximately 17 feet away 
running but that he thought the man was running to catch a bus. (Tr. 47). 
Officer Johnson then came to a corner where a lady ran up to inform him 
that the cleaner’s was just robbed. The officer then recalled that he had seen 
the man running, he said that the man had a tan trench coat and dark trousers. 
Officer Johnson chased the man who ran through an alley and he was lost. He 
also said that the'man had dropped something and dropped a pair of sun- 
glasses. The prosecutor said that another officer had the sunglasses and an- 
nounced at that time that he would call the other officer for that purpose. 
(Tr. 48). Officer Johnson said that the man had dropped a hat, when inquiry 
was made by defense counsel as to what happened to the hat, the prosecutor 
said that the officer who recovered the hat also recovered the glasses and that 
he would produce the hat and the prosecutor also told the Court that he had 
the hat. (Tr. 58).| As was true in the case of the sunglasses, the Government 
never produced the hat and no explanation was ever made as to what actually 


happened to either hat or sunglasses. 


The Court then decided that these same witnesses should be heard before 
the Jury apparently being satisfied that this was evidence sufficient to go be- 
fore a Jury and apparently that the evidence was not susceptible of a success- 
ful attack by way of motion for directed verdict as a result of lack of 


identification. 


Mrs. Buchardt again took the stand and the very first question she was 


asked concerned a hat which she described as being a dark hat, either black 
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or navy blue and she said also that the hat shown her was not the hat wom by 


the man who robbed her. 


Mrs. Buchardt said that after the robbery a policeman showed to her 
some sunglasses and right away she said, “those are not the glasses.” (Tr. 78). 
The glasses referred to presumably were the glasses recovered by the police 
officer after having seen a man run in the vicinity of the cleaning establishment 
on January 18, 1967 but which said glasses were never produced and their ab- 
sence never satisfactorily explained. Mrs. Buchardt said further that her clean- 
ing establishment had been robbed three times, on January 18, 1967, on 
another occasion at which she was “held up” and a third loccasion when one 
of her employees was robbed and she said that these three robberies confused 


her at times: 
Q. Did you say these things sort of run together in your 

mind? | 

A. They confuse me at times. (Tr. 81). 


Mrs, Buchardt continued to say that the man who held her up looked 
lighter in complexion and looked different from the defendant at the trial table. 


A. I believe he had no mustache at the moment he held 


| 
me up. | 


BY MR. WEBSTER: 
Q. I am not talking of the moment. 


A. I don’t think he had the mustache at the m 
I identified this man. (Tr. 72). 


Officer Victor Kuklis testified that he was on duty January 18, 1967 in 
a police cruiser and that he made a search in the vicinity of Aristo Cleaners 
and that he found a black hat which he took back to Mrs. Buchardt and she 
told him that the hat worn by the robber was of a different type. (Tr. 91). 
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Officer Kuklis also ‘said that he recovered a pair of black rimmed sunglasses 


with blue lenses, he took these back to Mrs. Buchardt. On this point Officer 

Kuklis testified differently from the testimony of Mrs. Buchardt. He said that 
Mrs. Buchardt said that the glasses were of the type that the man was wearing; 
this officer said that he placed the glasses in an envelope and gave them to 

the detective and that he never again saw the glasses. (Tr. 93). 


Officer Floyd 'L. Johnson was recalled to the stand and testified in the 
presence of the Jury substantially as he had testified out of the hearing of 
the Jury. (Tr. 97-116). 


Detective Holoran testified in the presence of the Jury substantially as 
he had testified out of the presence of the Jury and has been previously 
written in this statement. (Tr. 127-130). He also testified that at the scene 
of the robbery he picked up a khaki colored shirt and that there was a name 
in the shirt, “Charles Gay.” (Tr. 134). Later in the case the Government was 
able to demonstrate that there had been a patient in Saint Elizabeths Hospital 
named Charles Gay on January 18, 1967. Charles Gay was, of course, not of 
sound mind and was not produced at the trial. 


At the end of the Government’s case (Tr. 148-153) counsel for Appellant 
moved for a judgment of acquittal; the motion was denied. (Tr. 153). The 
question was raised by the Trial Court as to the timeliness of the Notice of 
Intent to Advance Insanity as a Defense given March 4, 1968 by the Appellant’s 
counsel. Defense counsel pointed out to the Court a colloquy had concerning 
the matter of a notice between himself, Chief Assistant United States Attorney 
Hantman and Chief Judge Curran in which Mr. Hantman told Judge Curran 
that he would advise the Court whether or not the Government would insist 
upon the 15 day notice or whether or not the Government would waive the 
15 day notice. (Tr. 155)! 


1 De Long Hatris appeared before Judge Curran for the purpose of obtaining a 
continuance so that he might file the notice required by Public Law 90-226 so that the 
Government might have ample time to take whatever steps might be requisite. Judge 
Curran refused to continue the case unless the Government joined in the request. Mr. 

(Continued) 
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As his first witness, Appellant called Calvin G. Johnson, a 29 year 
old man who had been released from Saint Elizabeths in June, 1967 but 


who on January 18, 1967 was a patient in Larch Ward, West Side Service 
of Saint Elizabeths Hospital at the same time and place as Joseph Robin- 
son. (Tr. 158). Mr. Johnson said that one Mr. Lucas, an attendant had 
come to accompany Joseph Robinson and others to a movie at approxi- 
mately 7:00 P.M. and that he had Joseph Robinson in his sight throughout 
the duration of the movie. He said that they left for the movie about 
7:00 o’clock and that the movie did start between 7:15 and 7:30 P.M. 
Further, that patients having the class of privileges that Joseph Robinson had 
were checked into and out of the movie and accompanied to and from 

the movie by an attendant, in this case Mr. Lucas. (Tr. 161-162). 


After the conclusion of the testimony of Calvin Johnson, the Court 
| 
excused the Jury and out of its presence rigorously cross-examined the 


witness Calvin Johnson with regard to his recollection of the facts and 


| 

his interest in the case, but the witness’ testimony was not disturbed or 
| 

impeached. (Tr. 175-178). 


Mr. Morgan Jones, a Social Worker at Saint Elizabeths Hospital on 
January 18, 1967, testified that Joseph Robinson was a patient on Larch 
Ward at the Hospital with “Class C privileges.” with telephone check; 


which meant that he could go to and from work and amusement provided 


that a phone call was received by the Ward on arrival and return and that 
to his knowledge, there was no telephone check made on, January 18, 1967. 
(Tr. 183). Mr. Morgan Jones said further that he made notes of the acti- 


vities of the Ward, (as part of the normal course of busirless) and that 

1 (Continued) | 
Hantman indicated that he would probably waive the 15 day notice but that in the 
event that he changed his mind he would advise the Court. On the very same day of 
the appearance before Judge Curran Appellant served the United States Attorney with 
his notice, (R. 7) and filed the same in Court March 5, 1968. These proceedings do 
not appear in any docket entry but were probably stenographically transcribed. 

| 
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his notes showed that on May 8, 1967 he made inquiry of Mr. Lucas 
with regard to the whereabouts of Joseph Robinson on January 18, 1967 
and that Mr. Lucas informed him that Robinson had been on the Ward 
and had gone to the movie that night. 


Joseph Robinson called as a witness Dr. John F. Bortiello, the psycho- 
logist in charge of the West Side Division of Saint Elizabeths Hospital. 
(Tr. 229). Dr. Borriello testified that Joseph Robinson came under his 
consideration for a diagnosis of his mental condition in June of 1966. In 
great detail on direct examination and cross-examination by the Court, 
Dr. Borriello testified that his diagnosis indicated a Sociopathic Disorder 
in Joseph Robinson who suffered with psychoneurosis and that the diag- 
nosis was Sociopathic Personality, Antisocial Reaction. (Tr. 232-247). 
Appellant sought to develop from the testimony of Dr. Borriello as a wit- 


ness the fact that after his initial diagnosis in June of 1966 up to and 
including April 27, 1967 (the date of the transfer of Robinson from the 
West Side Division, Larch Ward of the Hospital to the John Howard Pavi- 


lion), Dr. Borriello had not been called upon to make another or a second 
diagnosis and that had there been a change of diagnosis, the Hospital rec- 
ords, (which were present in the Courtroom) would have indicated such a 
change, but the Court did not permit the development of this testimony. 
(Tr. 250-255). In these areas in which Dr. Borriello who had been quali- 
fied as an expert, was not permitted to give any opinion. (Tr. 255). More- 
over, when defense counsel sought to lay a foundation which would permit 
him to use the Hospital records to demonstrate that there had been no 
change in diagnosis in the Hospital between April 1966 (date of admis- 
sion of Robinson) and January 18, 1967 (date of the alleged offense in 
this case), the’ Court did not permit interrogation to develop these pre- 
liminary facts: 


BY MR. HARRIS: 


Q. ‘Let me ask you: anybody other than yourself have the 
authority in that hospital during that period between April 1966 


15 


and January 18, 1967, did anybody in the world other than 
the superintendent of the hospital, have any authority to make 
any evaluation of any patient other than yourself? 
A. My immediate superior, Dr. Margaret Ives (phonetic 
spelling), she is the chief psychologist of the entire hospital. 


Q. All right, Now if Dr. Ives, who is the chief psycholo- 
gist of the entire hospital, had made some evaluation of Joseph 
Robinson, would it necessarily have to be reflected in the 
hospital records? 


THE COURT: Now you are asking an “iffy” question - 
if she had made it. How do we know she made a diagnosis? 
Or ever talked to this patient? Now you are asking this doctor 
to speculate if she had made it. That is not probative evidence. 
It doesn’t have probative value. I let you go far enough, coun- 
sel, I am not going to permit you any more of these questions. 


MR. HARRIS: I object. 


THE COURT: You may object. Your objection is on 


the record. 
| 


The Court, at the Bench, was frank enough to say: | “I don’t have 
too much confidence, frankly, in the average run of psychologists. Maybe 
they do wonderful work, but I have not shown how I feel about the 
testimony.” (Tr. 261). 


Dr. Stephen Klinger, Clinical Director of Saint Elizabeths Hospital in 


charge of West Side Division, was called by Appellant and testified that 
Joseph Robinson, on January 18, 1967, had, in the Hospital, what was 
known as “class C privileges” which indicated “the man ay go to work 
for example unaccompanied, under strict controls. This is to be done by, 
for example, telephone check. When the patient is leaving the ward, the 


ward personnel calls his supervisor, for example, in this case the painter. . .. 


and this was under strict control.” (Tr. 286). Robinson qid not have broad 
general C privileges, he had to be checked by telephone and was under 
close supervision. (Tr. 288). As far as the record was concerned, on 
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December 27, 1966 the hospital record (Deft. Ex. 5; R. 26) indicated that 
Robinson left the paint shop at 4:15 and did not arrive at the ward until 


5:05, 20 minutes later. (Tr. 289-290). Sometime subsequent to January 10, 
1967, according to the Hospital records, Dr. Cameron, the then Superinten- 
dent, in his own handwriting restricted the Class C privileges of Joseph Robin- 
son to “close check”. (Tr. 292). Dr. Klinger also explained the method of 
keeping records on the “privilege book”. He also indicated that where there 


had been some dereliction on the part of a patient or abuse of his privileges, 


a notation was normally made in one of the log books and that where such 
an entry was not made, it would indicate that there had been no dereliction 
on the part of the patient. The doctor was shown Defendant’s Exhibit 7 
and 7A, Hospital record which was the Log of Larch Ward for the month of 
January, 1967. Larch Ward was the ward where Joseph Robinson was con- 
fined January 18, 1967. The log record contained only one notation with 
regard to Joseph Robinson and that entry was dated January 19, 1967 and it 
had to do with Robinson being detailed to work with another painter. Doctor 
also indicated that had Robinson violated his privileges and had the Hospital 
known of the violation, there would have been an appropriate entry in the 
log record. (Deft. Ex. 7 and 7A for Id.; Tr. 297-300). 


On his own behalf, Joseph S. Robinson testified that on January 18, 
1967 he was confined to Larch Ward, West Side Service of the Saint Eliza- 
beths Hospital and that this ward was a medium security ward; that he had 
been confined there because he was found not guilty by reason of insanity 
because of a conviction of assault and that he had been confined to that 
Ward since April, 1966. He said that he had Class C privileges on January 
18, 1967 but that he was not able to use C privileges because of a restric- 
tion due to the fact that his building supervisor was on sick leave and the 
patient Robinson had to remain restricted until the return of a supervisor. 
He said further that he was not permitted to leave the ward unaccompanied. 
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| 
(Tr. 315). Appellant testified that between 6:30 and 7:00 P.M. he was in 
Larch Ward in the room of Calvin C. Johnson viewing, television and that at 
approximately 6:45 P.M. he went with an attendant Wilbur Lucas to a 
movie together with other persons who had Class B and Class C privileges. 
(Tr. 313-315). That he never learned of any charge against him until April 
27 or 28, 1967 on which date Dr. Klinger advised him that he was being 
transferred to John Howard Pavilion because he was going to be charged with 


a robbery committed on January 18, but he did not give to him any of the 
details and that he remained a patient at John Howard Pavilion from April 
1967 to December 19, 1967. (Tr. 319). Robinson denied the robbery and 
that he had ever seen Mrs. Buchardt at any time prior to the preliminary 


hearing. 


In rebuttal, the United States called as its witness Dr. Straty H. 
Economon whose testimony has already been partially ‘set forth in this State- 
ment of Facts. At the beginning of the testimony of |Dr. Economon, the 


District Court Judge instructed the witness in the presence of the Jury along 
| 


lines that the Court understood to be the command in Washington v. United 
States, 390 F.2d 444, 1967. (Tr. 364-369). Dr. Economon testified that he 
specialized in forensic psychiatry and that he was a Staff Psychiatrist “to 
function as a ward administrator to work up patients, jto examine them, to 
see them in medical staff conference, to supervise overall treatment programs, 
fairly general work in a sub-specialty of forensic psychiatry, that is psychiatry 
having to do with criminal offenders or the criminally insane in the maximum 
security building.” (Tr. 363). Although the examination of the witness Dr. 
Straty H. Economon comprises 133 pages of the stenographic transcript of 
proceedings, (Tr. 361-494) in which the Court took an active and vigorous 
part in the examination of the Doctor, and although defense counsel ob- 
jected many, many times to the evasive methods of answering questions taken 
by Dr. Economon, the essentials of his testimony are these: 
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Although Joseph Robinson was transferred to the John Howard Pavilion 
where Dr. Economon was a Staff Psychiatrist, April 27, 1967, it was not 
until June 19, 1967 that Dr. Economon saw Robinson for the very first time. 
Dr. Economon did not know who had Robinson in charge for the period between 
April 27, 1967 and June 19, 1967 because no one made notes in the hospital 


records with regard thereto as to either psychiatrist or psychologist. (Tr. 413). 


When examined by Dr. Economon, the doctor came to the conclusion that 
Robinson was “a very bright boy.” This the doctor said even though his 

1.Q. test given at the hospital showed Robinson to have an I.Q. rating of 

only 106. Dr. Economon discredited intelligence tests generally. That 
although he examined Robinson June 19, 1967 and had seen him without any 
formal examination on several occasions prior to August 29, 1967, Dr. 
Economon did not change any diagnosis insofar as the hospital was concerned. 
In a letter to the Veterans Administration dated August 29, 1967 and in a 
second letter to the Veterans Administration dated October 6, 1967, Dr. 
Economon gave to’ the Veterans Administration as the official diagnosis of 

the condition of Robinson; 52.0 Sociopathic Personality, Antisocial Reaction. 
(Tr. 469-470). 


Dr. Economon said that as of November 30, 1967 the hospital diagnosis 
was changed to 90.0, Without Mental Disorder (Tr. 470). 

When defense’ counsel sought to elicit from the evasive witness, Dr. 
Economon, testimony to the effect that November 30, 1967 was the first 
day that the official diagnosis of the condition of Robinson was changed in- 
sofar as the hospital was concerned and that that diagnosis became official 
when signed by the Superintendent, the Court said this: 

THE COURT: Now, I think you are going too far on this 
question of whether or not it was official. I think I can take 

judicial notice of the fact that a man cannot be released from 


Saint Elizabeths Hospital unless the Superintendent certifies that 
the man has regained his sanity or that he will no longer be 
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| 
dangerous to himself or to the community. That is how he 
gets released, when I have that paper in front of me and sign 
an order — that is final. 


The Court then further said to the Jury: | 


It makes no difference if he was suffering from a mental . 
disorder or a mental defect, if the crime was not the product of 
the mental disease or mental defect, as I will eee es you in great 
detail on this point at the proper time. 


Please keep those points in mind. That is what the Govern- 
ment is trying to prove. Whether they have proven it or not, I 
don’t know. It is as simple as that. 


Before the official change of the diagnosis of Robinson, Dr. Economon 
wrote to Oliver Dibble, Assistant United States Attorney} then in charge of 
the case as follows: November 28, 1967 


Enclosed please fine a Conference Note on the aboye-named patient, 
as well as a letter, the original of which has been sent to the Clerk 
of the Criminal Division of the District of Columbia Court of Gen- 
eral Sessions. The enclosed information will bring you up to date 
on Mr. Robinson. | 


It is our understanding that Mr. Robinson has been charged with 
Robbery, for which a Detainer exists with the United States 
Marshal’s Office here in the District of Columbia. In addition, 

it is possible that he was also charged with Assault With a Dan- 
gerous Weapon, both charges dating back to January 18, 1967. 

It is alleged that a dry cleaning establishment in Congress Heights, 
D. C. was the victim of an armed robbery on that date, and Mr. 
Robinson is considered a prime suspect in the case.| It is our 
unofficial understanding that he was indicted, but not arraigned, 
on the instant Robbery charge on June 21, 1967. | 


Although we are not in possession of a Court Order, asking us to 
examine psychiatrically the patient in connection with the instant 
charges, you will note that the body of our conference note makes 
mention of those charges. Should a motion be made in the United 
States District Court, and granted, we could easily respond to a 
Court Order. 
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Trusting that the above information will be of help to you, we will 
attempt to cooperate with you in every way in this matter of mutual 
concern. (Deft. Ex. 9D for Id.; R-26) 

Dr. Economon gave his opinion that Robinson was not suffering from any 
mental illness on the date January 18, 1967 and that in order to go against the 
face of the records of the hospital and the diagnoses made by the psychiatrists 
and psychologists in the hospital during the period April 15, 1966 to and in- 


cluding November 30, 1967, Dr. Economon said that he “extrapolated” back in 


time from June to January, 1967 and arrived at his conclusion even though 
he never saw the patient Robinson prior to June of 1967, et seq. Rigorous 
cross-examination failed to elicit from Dr. Economon how it came about that 
from June 19, 1967 up to and including November 30, 1967, the diagnosis 
was not changed. 


During his examination by the Court, Dr. Economon made such state- 
ments with reference to Joseph Robinson as this: “he kind of gets away 
with murder.” (Tr. 382). 


As its second rebuttal witness, the Government called Joseph Hill, a se- 
curity officer at Saint Elizabeths Hospital. (Tr. 500). Defense counsel had 
already objected to the proposed testimony of Hill. (Tr. 498). Hill testified, 
over objection of appellant, that one week after alleged offenses in this case, 
on January 25, 1967 the witness observed Robinson on the hospital grounds 
in the area of E Building of the hospital at approximately 8:45 P.M. and that 
on this particular night the movie broke at about 9:10 P.M. (Tr. 502). The 
witness also testified that at that time Robinson was wearing a tan trench 
coat and a dark hat. 


A hospital employee, Evelyn Vincent, testified that the Medical Records 
Division of the hospital indicated that there was a man named Charles Gay 
who had been continuously a patient in Saint Elizabeths Hospital since 
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March 31, 1924 but the records did not reflect where the man Charles Gay 
was specifically on January 18, 1967 at about 6:45 P.M 


At the close of all of the evidence, Appellant again | renewed his motion 


for judgment of acquittal based upon the question of insanity and moved for 
a judgment of acquittal “because of the paucity of the evidence, the unreli- 

| 
ability of the evidence and the lack of proper identification of the defend- 


ant.” The motion was denied. (Tr. 511). | 


During the argument to the Jury, the Assistant United States Attorney 
argued to the Jury concerning the fact that Robinson had urged both the 
defense of general issue and the defense by not guilty by reason of insanity. 
Defense counsel objected to this line of argument but the Court did not in- 
struct the Jury, as requested, that the Appellant had a right to alternative 
defenses. The following is what occurred in this regard: | 


| 
| 
MR. WEBSTER: ***** | 


I will turn, then briefly, I think it only merits a brief discus- 
sion, the psychiatric defense in this case. 


As you know, the defendant has elected two alternative 
defenses. He has chosen to ride two horses at the same time. 
Although sometimes, when you ride two horses — 


MR. HARRIS: I object, Your Honor. The defendant has a 
right to that defense. 


THE COURT: I said he has a right. I am going to charge 
them he has a right. Now, counsel, these are inferences he is 
drawing from the evidence. I am sure the jury is not going to be 
prejudiced by this. | 


The defendant has a legal right to assert an alibi defense, or if 
you find out that you accept the other defense, that is up to the 
jury. 

The lawyer has to be given some latitude in argument. He 
may draw one inference from the testimony, you may draw another. 
You don’t have to follow his inference. That is the very purpose 
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of argument. He is trying to sell you on it. You don’t have to buy 
it. It is entirely up to you. The same goes for counsel on both sides. 
Let’s proceed. (Tr. 532-533). 


Appellant submitted twelve written prayers and argued with respect to 


Nine, Ten, and Eleven, but all were denied. The defendant’s prayers for in- 


struction numbers Nine, Ten, and Eleven were as follows: 
DEFENDANT’S PRAYER FOR INSTRUCTION NO. 9 


You are instructed that the defendant in this case asserts the defense of 
insanity. 

If you find that the Government has proved beyond a reasonable doubt 
each essential element of the offense, you must then consider the evidence as 
to the defendant’s insanity. If you find that the Government has failed to 
prove beyond a reasonable doubt each essential element of the offense, you 
must find the defendant not guilty and you need not consider the evidence 
as to the defendant’s insanity. 


The law provides that a defendant is not criminally responsible if his 
unlawful act was the product of mental disease or mental defect. 


The defendant iis not required to prove that he is “insane”, or that he 
has a mental disease or defect, or that his unlawful act, if he committed it, 
was the product ofa mental disease or defect. When the issue is raised, the 
mental condition of the defendant becomes a critical element in the case. 
The Government must then prove beyond a reasonable doubt either that the 
defendant had no mental disease or defect at the time of the act, or, if he 
did, that his act was not the product of the disease or defect. 


Mental disease [or defect] includes any abnormal condition of the mind. 
regardless of its medical label, which substantially affects mental or emotional 
processes and substantially impairs behavior controls. The term “behavior 
controls” refers to the processes and capacity of a person to regulate and 
control his conduct and his actions. 


In considering whether the defendant had a mental disease [or defect] at 
the time of the unlawful act with which he is charged, you may consider any 
testimony in this case concerning the development, adaptation and functioning 
of these mental and emotional processes and behavior controls. 
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[The term “mental disease” differs from “‘mental defect” in that the 
former is a condition which is either capable of improving or deteriorating and 
the latter is a condition not capable of improving or deteriorating. ] 


The term “product of a mental disease [or defect] > means that there 


must have been a causal relationship between the abnormal mental condition 
and the unlawful act such that the act would not have been committed if 
the defendant had not been suffering from the disease [or defect] . 


The fact that the defendant has a mental disease [or defect] at the time 
of the unlawful act would not alone be sufficient to ee him of the re- 
sponsibility for the crime. There must be a causal relationship between the 
disease [or defect] and the unlawful act. The relationship between the dis- 
ease [or defect] and the act must be critical in its effect with respect to the 
act. By critical is meant decisive, determinative, causative, the idea inherent 
in the phrases “because of”, “except for”, “but for which”, “effect of”, 
“causative factor.” That is, the disease [or defect] must have made the effec- 
tive or decisive difference between doing and not doing the act. 


You must therefore determine first whether the Government has estab- 
lished beyond a reasonable doubt that the defendant had no mental disease 
[or defect]. If you find that the Government has proved beyond a reason- 
able doubt that at the time of the act charged the deferjdant was not suffer- 
ing from a mental disease [or defect] he would be piel responsible for 
whatever criminal act you find beyond a reasonable doubt that he has com- 
mitted. Thus, if you find that the Government has proved beyond a reason- 
able doubt each essential element of the offense and that the defendant was 
without mental disease [or defect] at the time of the offense, you may find 


him guilty of such offense. 


But your task will not be completed upon finding, if you do, that the 
Government has failed to prove beyond a reasonable doubt that the defend- 
ant was without mental disease [or defect] when the act charged was com- 
mitted. The defendant would still be responsible for his unlawful act if the 
Government has proved beyond a reasonable doubt that there was no causal 
connection between any mental disease [or defect] and the act charged. 


Therefore, if you find that the Government has proved beyond a reason- 
able doubt that, although the defendant may have had al mental disease [or 
defect], his unlawful act was not the product of such mental disease or de- 
fect, and that the Government has proved beyond a reasonable doubt 
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each essential element of the offense, you may find him guilty of that 
offense. 


On the other hand, if you find that the Government has proved beyond 
a reasonable doubt each essential element of the offense, but you find that 
the Government has failed to prove beyond a reasonable doubt that the un- 
lawful act of the defendant was not the product of a mental disease [or de- 
fect], you must find the defendant not guilty by reason of insanity. In other 
words, if you have a reasonable doubt whether or not the unlawful act was 
a product of a mental disease [or defect], you must return a verdict of not 
guilty by reason of insanity. (Standard Instruction No. 120). 


DEFENDANT’S PRAYER FOR INSTRUCTION NO. 10 


In this case the ‘defendant Joseph S. Robinson is not presumed to have 
been sane on date of the offense alleged in this case, January 18, 1967, be- 
cause of, and by reason of, the fact that on said date he was a bona fide 
patient in Saint Elizabeths Hospital, having been committed there April 15, 
1966 for treatment of his mental condition and until such time as he could 
safely be released without danger to himself or society, and was a patient in 
said Hospital on January 18, 1967. 


Ordinarily, a man is presumed to be sane but this is not true in this 
case. The defendant Joseph S. Robinson is not presumed to have been sane 
on the date of the alleged offense in this case January 18, 1967 because of 
the reasons aforesaid, that is to say that he was confined by the United 
States for treatment of his condition in Saint Elizabeths Hospital against his 
will. 


DEFENDANT’S PRAYER FOR INSTRUCTION NO. 11 


You are instructed as a matter of law that the defendant Joseph S. Rob- 
inson had a mental disease or a mental defect on date of the alleged offense 
in this case January 18, 1967. 


This means that if you believe beyond a reasonable doubt that Mrs. 
Buchardt was robbed and you believe beyond a reasonable doubt that Joseph 
S. Robinson was the person who committed the robbery, then, and in that 
event, you must then consider whether or not the Government has proved 
beyond a reasonable doubt that the act of Joseph S. Robinson in robbing 
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Mrs. Buchardt on January 18, 1967 was not the product| of his mental disease 
or defect. | ; 


If you believe that the Government has not demonstrated to your satis- 
faction beyond a reasonable doubt, under those circumstances that the act of 
Joseph S. Robinson was not the product of his mental defect or disease then 
your verdict must be not guilty by reason of insanity. | 


| 
The Court then proceeded to charge the Jury. (Tr. 534-575). 


At the conclusion of the Court’s charge, counsel for) Robinson renewed 
his objection to the denial of all of the prayers for instruction that had been 
denied by the Court and also again called to the Court’s/attention the fact 
that the Jury should not have been isntructed on the law as it related to 
every man being presumed sane because of the facts in this case. Appellant 
also objected to the inclusion of a right and wrong test which was included 
in the Court’s charge upon the subject of insanity. Counsel for Robinson 
further objected to the charge upon the Court that the charge did not contain 
an instruction with respect to the right of the defendant to assert dual con- 
sistent defenses. Finally, counsel for Robinson objected to the improvisions 
made by the Court upon the regular and approved charge on insanity. 

(Tr. 575-576). 


| 
| 
The Court, in effect, overruled all of these objections, refused to give 
any additional charge to cure the defects and explained that counsel was 
“protected on the record.” (Tr. 576). 


The Jury brought a verdict of “guilty” on both counts of the Indictment. 


On June 14, 1968, Joseph S. Robinson was sentenced to a term of im- 


prisonment of from Four to Twelve (4-12) years upon Count 1 of the In- 
| 
dictment, the robbery count, and to a term of imprisonment of from Two 


to Six (2-6) years upon Count 2 of the Indictment, the Assault with a Dan- 


gerous Weapon count, the sentences upon both Counts to run concurrently. 


On the same day, June 14, 1968, Appellant filed his Notice of Appeal 

| 
and these proceedings followed. | 
| 
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SUMMARY OF ARGUMENT 


I. 

In this case, the complaining witness took the stand, was examined on 
direct and cross-examination and at the conclusion of her complete examina- 
tion at this stage, it appeared that she had not sufficiently identified the 
Appellant. The Court then examined the complainant out of the presence 
of the Jury and then permitted more direct examination and more cross 
examination of the complainant and when this had been completed, additional 
witnesses were examined out of the presence of the Jury and finally, Mrs. 
Buchardt, the complaining witness, was again examined on re-direct and re- 
cross examination before the Jury. 


Appellant says that this procedure was so manifestly unfair and improper 
as to deprive him of a fair trial. Moreover, the examination of the com- 
plaining witness out of the presence of the Jury certainly tainted her ultimate 
in-court identification and raises the question under Simmons v. United States, 
390 U.S. 377 (1968). 


Il. 

There was absolutely no excuse for the failure of the Police Department 
or the Office of the United States Attorney to conduct a line-up in this case. 
First, the defendant was not likely to flee, there was no question of swift 
apprehension of a felon as was true in other cases treating of this subject 
because Joseph Robinson was at all times a patient at Saint Elizabeths Hos- 
pital undergoing treatment for his mental condition. This was true on date 
of the alleged robbery, January 18, 1967, it was true also sometimes probably 
during the month of April, 1967 when it was decided to charge Appellant 
with the offense, it was true at the time when the police were in the process 
of repeatedly presenting photographs to the complainant, Mrs. Buchardt, in 
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an effort to have her identify Appellant, and secondly, the tentative photo- 
| 


graphic identification was quite dubious, inconclusive and far from positive. 


Under Wright v. United States, No. 20,153, decided January 31, 1968 
this Court reserved the question as to whether or not the unjustified failure 
to conduct a line-up was ipso facto a denial of due process. Appellant 
urges upon this Court the proposition that the failure to conduct a line-up 
in this case did deprive Appellant of due process because of the many cir- 
cumstances in the case which tainted the in-court identification and effectively 
rendered the subsequent testimony improper. 


Il. | 
Not only was the identification of the photograph of Joseph Robinson 
by Mrs. Buchardt accomplished in an unnecessarily suggestive manner, but, 
indeed, the procedure followed was highly suggestive. After the robbery the 
Police Department had presented to Mrs. Buchardt numerous pictures on 
numerous days. Whether or not Robinson’s picture was|numbered among 


these photographs is not known. After this procedure had gone on from 


January 19, 1967 to sometime in April, 1967, a period of approximately 
three months, finally when presented with a picture, Mrs. Buchardt told 
police officers that she was not sure but this, a particular photograph “looked 
like the defendant”. She emphasized in her testimony before the Jury that 
she was not sure. She said that the officer came back another time a:*" said 
to her, “I have a colored picture and said did that look; more like him and 
she said yes, it looks more like him.” (Tr. 32). The exhibition to Mrs. 


Buchardt under these circumstances of the one, single, colored photograph 


was suggestive, to say the least. When the “totality of surrounding circum- 
stances” is considered in this case it certainly would appear clear that the 
subsequent in-court identification of Robinson by Mrs. Buchardt was tainted 
by this suggestive manner of presenting the single colored photograph to 
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Mrs. Buchardt. This we say comes within the prohibited area set forth in 


Simmons, supra. 


IV. 

In this case on date of the alleged robbery, Joseph Robinson was con- 
fined to Saint Elizabeths Hospital undergoing treatment for his mental condi- 
tion resulting from! a prior adjudication which came about in the District 
of Columbia Court of General Sessions where in April, 1966 Robinson was 
acquitted of the offense of Simple Assault and the offense of Carrying a 
Dangerous Weapon by reason of insanity. 


The law from numerous authorities cited in the brief is that a prior 
adjudication of incompetency gives rise at least to a rebuttable presumption 
of continuing incompetency. Here, not only had there been a prior adjudica- 
tion but, indeed, the defendant was confined to a mental institution. The 
Appellant did not request the Court to charge that there was a rebuttable 
presumption of incompetency; the Appellant in his Prayer for Instruction 
No. 10 merely requested the Court to instruct the Jury to the effect that 
there was NOT a presumption of sanity in the case. Not only did the Trial 
Court refuse to give the proferred instruction but the Trial Court instructed 
the Jury that there was a presumption of sanity. This was a manifest pre- 
judicial error such that this case should be reversed on that ground alone. 


V. 
When Appellant filed and served his Notice of Intent to Advance Insanity 
as a Defense, in compliance with 24-301(j), D. C. Code, he indicated therein 


that he would not request a mental examination but that he would rely upon 


his confinement in Saint Elizabeths Hospital on date of the offense in ques- 
tion to prove insanity. The Government elected to waive a mental examination 
which it might have required. At the trial, the Appellant relied upon the 
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hospital records, the testimony of one hospital psychologist and upon the 
order entered in the Court of General Sessions whereby, Appellant was re- 
stored to his sanity dated December 19, 1967 which was ten months and 
one day after the alleged offense. Dr. Economon, a staff psychiatrist of 
Saint Elizabeths Hospital was permitted to testify in a fashion that impugned 
and impeached the records of Saint Elizabeths Hospital and official diagnosis 
of the condition of the then patient Joseph Robinson. In the entire proce- 
dure the Trial Court participated most vigorously and permitted Dr. Econo- 
mon to make many damaging and prejudicial statements during the course of 
his unbridled testimony and several inflammatory remarks all of which inured 
to the great prejudice of Appellant. The testimony of Dr. Economon was 
presented by the Government in rebuttal at the close of Appellant’s case. 
Only a reading of the complete examination of Dr. Economon (Tr. 361-494) 
could place in proper perspective and focus the multiple improprieties con- 
tained in the doctor’s testimony and in the rulings of the Court which per- 
mitted the doctor to go into many diverse subjects which were patently inad- 
missible and prejudicial. The entire procedure followed |by the Government 
to: prove the sanity of Robinson was not only unfair but improper and 
Robinson can not be said to have had a fair trial in this regard. 
VI. 

Primarily and patently Robinson had a right to assert the defense of 
general issue and seek a verdict of “‘not guilty”, while at the same time 
asserting the defense of insanity and seek a verdict of “hot guilty by reason 
of insanity.” This is the plain law. Robinson’s right in| this regard was 
severely damaged when the prosecutor in his argument to the Jury charac- 
terized this perfectly proper and legitimate conduct of Robinson’s defense 
as “riding two horses”. When Appellant objected, the Court at that time 
did not give to the Jury a proper instruction in regard thereto but, indeed, 


gave a discourse including words, “he is trying to sell you on it” and, more 
| 
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importantly, the Court in its charge to the Jury did not specifically instruct 
that Robinson had the right to assert the dual consistent defenses and re- 


fused to do so when requested by defense counsel at the conclusion of the 


charge. The resultant prejudice to Robinson warrants reversal. 
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ARGUMENT 


I 


EXAMINATION OF COMPLAINANT OUT OF JURY’S PRESENCE AFTER 
HER COMPLETE TESTIMONY BEFORE JURY FAILED TO IDENTIFY AC- 
CUSED, FOLLOWED BY A SECOND EXAMINATION IN PRESENCE OF 
JURY ON IDENTIFICATION QUESTION DEPRIVES BOC SED OF DUE 
PROCESS AND A FAIR TRIAL 


Much has come before this Court since the Wade, Gilbert and Stovall 
trilogy.!_ The case of Joseph Robinson presents, perhaps for the first time, 
a new, unique, and quite different aspect or facet of the law with respect to 
both in-court identification and pre-trial identification by | photograph. One 
of the many questions arising in this appeal was brought ‘about by the un- 
orthodox handling of the testimony of the principal or complaining witness 


by the District Court Judge in this case. The complaining witness, Anna 
Buchardt had made tentative identification of the Appellant in this case from 
photographs shown to her under circumstances that will be disclosed and dis- 
cussed more fully in another section of this brief. Moreover, the complain- 

ing witness had made an identification of the appellant at a preliminary hearing 
which occurred three and one-half months after the alleged offense, also under 
circumstances that will be discussed hereinafter. This particular part of this 
argument concerns itself with this situation: | 


After it had been made to appear quite clearly that the identification of 
the Appellant by Mrs. Buchardt in court, not only left much to be desired, 
not only was miles away from a positive identification, but, indeed, Trial 
Court recognized the fact that the identification was insufficient, inadequate, 


and of such character as would “almost compel a directed verdict.” (Tr. 6-7). 


Mrs. Buchardt’s testimony: 


lUnited States v. Wade, 388 U.S. 218; Gilbert v. California, 388 U.S. 263; Stovall 
v. Denno, 388 U.S. 293. | 
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Q. Would you look around the courtroom at this time and 
tell us whether you see the individual who came in, pointed a 
gun at you and did the things you testified? 


A. This man over there looks like him, but I don’t know 
for some reason or other the appearance seems to have changed 
(pointing toward the defendant). 


Q. In what way has the appearance changed? 


A. I don’t know — this here (indicating mustache). 
I think it was the mustache. 


Q. Anything else about him that has changed? 


A. I don’t know. I thought he looked little bit lighter. 


Q. At which time? 
A. When:I saw him on the previous occasion in court. 


Q. I am asking you now whether you can tell us whether 
this man that you pointed out here is the same man that came 
into your store and did these things to you even though you 
may feel some things about him have changed. 


A. Yes, I think the yes, he head looks like him, but I 
don’t think he had this heavy mustache. 


THE COURT: The question is is he the man that did 
the things you! say he did or is he not, that is the question. 
It is that simple. 


A. May I ask something? 


THE COURT: You say anything you want. This jury is 
interested in knowing the answer to that question. You were 
there, they were not there. 


A. Can it be he growed a mustache in the meantime? 


THE COURT: No, you have to be pretty positive whether 
or not he is the man or not, that is the issue in this case. 
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Suppose you come to the Bench, counsel (Tr. 6-7) 


Trial Court, at the Bench, first said, “Frankly, she isnot too positive if 


at all, you will have to admit that. She is pretty nervous, 
| 
he grew a mustache? If you don’t have enough substantial 


Could it be that 
corroborating 


evidence I am going to direct a verdict in this case.” (Tr. 9). 


After this Bench conference, the prosecutor attempted 


to elicit testimony 


from the witness that would identify Appellant as the robber. This he failed 


to do. Then, upon cross-examination, the witness testified: 


Q. And right now you are not absolutely certain 
this is the man? 


A. I have pointed out before he looks different, 


, are You, 


I don’t 


think the heavy mustache was there and he looked a little bit 


lighter. 


| 
| 
| 
| 
| 
r 


Q. The individual who robbed you was lighter in complexion? 


A. Yes. 
MR. HARRIS: I have nothing further. 


At a second Bench conference Court then decided to) interrogate the 
| 
witness out of the hearing of the Jury. (Tr. 20-23). This was the essential 


vice in the proceedings. 


| 
Appellant says that the obvious purpose of the Trial Cc 


ourt was to but- 


tress Mrs. Buchardt as an identifying witness at a time when her testimony 


was patently insufficient instead of permitting the witness |to complete her 


testimony and permit counsel on both sides to complete their examination, 


the Trial Court tock matters in hand with the result that |the testimony of 


Mrs. Buchardt was probably channelled in to the direction| in which the 


i 
Government sought to channel it. 


34 


In response to a question by the Court, Mrs. Buchardt testified: 


A. Went a few times to the police office and they showed 
those films and ‘then I have to look through some books, then 
some photographs were brought to me and I said no, doesn’t 
look like him. Then this detective brought some photographs, 

I don’t know if the same ones, I think other ones too, and I 
said I THINK THIS LOOKS LIKE HIM, BUT I SAID I DON’T 
KNOW, IT LOOKS LIKE HIM. I JUST DIDN’T WANT TO DO 
ANYTHING ABOUT IT. SO THE DETECTIVE CAME BACK 
AGAIN AND SHOWED ME SOME OTHER PICTURES AND 
SAID I HAVE A COLORED PICTURE AND SAID WOULD 
THAT LOOK MORE LIKE HIM AND I SAID YES, THAT 
LOOKS MORE LIKE HIM.” (Tr. 32). 


This testimony, of course, raises a serious question under Simmons y. 
United States, 390 U.S. 377 (1968) insofar as the method of presenting the 
photographs to the witness and whether or not due process was violated. 
Because Appellant deems this to be such a grave and prejudicial error that he 
will deal with it elsewhere in the argument, we will proceed to discuss the 
question here: whether or not the action of the Trial Court as set forth 


above, deprived Joseph S. Robinson of a fair trial. 


Appellant is cognizant of the command of this Court in Clemens vy. 
United States, No. 19,846, Clark v. United States, No. 21,001, and Hines v. 
United States, No. 21,249 (all decided by this Court in one in banc opinion, 
Dec. 6, 1968), “where the prosecution intends to offer only an in-court iden- 
tification, the defense may challenge its admissibility. The Court should then, 
on facts elicited outside the presence of the Jury, rule upon whether a pre- 
trial identification by the same eyewitness is violative of due process or the 
right to counsel.” But that law was designed for a factual situation other 
than the facts with! respect to the case at bar. Here, the Trial Court halted 
the direct examination of the complainant and principal witness Mrs. Buchardt 


to conduct an out ‘of the presence of the Jury interrogation by the Court, 
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not for the purpose of determining any question of admissibility of her testi- 
mony, not for the purpose of ruling upon any objection by defense counsel, 


but for the sole purpose of buoying up, buttressing her testimony, and per- 
haps rehabilitating her as a witness. The Court’s own statement was: 
“Frankly, she is not too positive if at all, you will have to admit that.” 

(Tr. 9). The Court then permitted examination, cross-examination and redirect 
examination of this witness in the presence of the Jury with the result that 
the most salient bit of testimony elicited from her at this time was: 


Q. And right now you are not absolutely certain, are you, 
this is the man? 


| 
A. I have pointed out before he looks different. I don’t 
think the heavy mustache was there and he looked a little bit 
lighter. | 
Q. The individual who robbed you was lighter in com- 
plexion? | 


A. Yes. (Tr. 18). 


A full examination of the witness Mrs. Buchardt had! been fully com- 
pleted including direct examination, cross-examination, and redirect examina- 
tion. (Tr. 3-20). At this stage of the proceedings, defense counsel said to 


| 
the Court that there was not sufficient identification. 
| 
| 


The Court then said: 


THE COURT: If this is all we had in the/case I don’t 
think I can let it go to the jury on her testimony. That is the 
reason I asked counsel for the government if he had| corroborating 
testimony or partial identification or other identification. Maybe 
I didn’t use those exact words. Let’s see what you have got. 


I'll tell you what we'll do. [ll give you ajchance to 
read the statement. Take a ten minute recess and you can look 
at the photograph. All right. (Tr. 20). | 
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The Court then conducted its examination of the witness, out of the 
presence of the Jury, permitted cross-examination by defense counsel, and 
then resumed its examination of Mrs. Buchardt with the result Mrs. Buchardt 
made to the Court such statements as: “I don’t want to accuse anybody, 
Your Honor, but the man looked a little bit different last time. I don’t 
know what was the cause of the difference.” (Tr. 31). 


The Court then required the examination of Detective Leo R. Holoran, 
out of the presence of the Jury. (Tr. 33), et seg. in which the Court parti- 
cipated very vigorously and also out of the presence of the Jury, the examina- 
tion of Officer Floyd L. Johnson, (Tr. 44). 


The Jury having been called back in to the room (Tr. 58), an examina- 
tion of Mrs. Buchardt in the presence of the Jury was again conducted until 
the witness became emotional and said: “I don’t know any more.” (Tr. 64). 
The Court then adjourned early for that day. 


The next day, the prosecutor was permitted to continue his examination 


of Mrs. Buchardt with respect to her identification. During this examination, 


it appeared that whenever the witness Mrs. Buchardt wanted desperately to 
convey to the Jury ior to someone, the idea: “I believe that he had no 
mustache at the moment he held me up,” and, “I don’t think he had a 
mustache at the moment I identified this man.” the Court and the Prosecutor 
sought to elicit from her testimony concerning differences in the appearance 
of the robber on the date of the trial in the District Court and at the time 
of the Preliminary Hearing in the Court of General Sessions. (Tr. 72). 


Appellant urges upon this Court the proposition that in this regard, the 
Trial afforded him in the District Court was so manifestly unfair as to con- 
stitute a violation of due process. The prosecutor had completed the testi- 
mony of the complaining witness, the complaining witness had failed to 
sufficiently identify: the appellant as the man who robbed her and there was 
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absolutely no warrant in the Trial Court, of its own notion, thereafter 
examining the witness out of the presence of the Jury and causing her 
examination by counsel out of the presence of the Jury for the purposes 
aforesaid and thereafter to permit a second complete examination of the wit- 


ness. This operated to the prejudice of Robinson unquestionably. The pre- 
judice is demonstrated quite graphically by a simple consideration of the fact 
that Trial Court itself felt that it was constrained to direct a verdict upon 

her identification at the conclusion of her testimony. 
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ARGUMENT 


II 
FAILURE TO CONDUCT LINE-UP WAS DENIAL OF DUE PROCESS 

The prosecution had an overly long and ample time within which to 
conduct a line-up in this case and their failure so to do is explained no place 
in the record. It appears that the complainant Mrs. Buchardt was shown 
photographs of many people on the day after the robbery and she failed to 
make an identification. It appears further that she went a few times to the 
“police office” where she failed to make an identification of photographs. 
But a permissive and almost compelling inference from her testimony given at 
Page 32 of the transcript of record in this case is that after having been shown 
what might have been even a single photograph of Robinson, she indicated 
that “it looks like him,” “I don’t know.” And finally, the detective said to 
her, “I have a colored picture . . . . would that look more like him 
The witness then said: “That looks more like him.” obviously in reference 
to the colored single photograph shown to her. This certainly did not amount 
to a positive identification. The time of this transaction or proceeding was 
never established. The record does disclose; however, that on April 27, 1967 
Appellant was transferred from the medium security Larch Ward to the maxi- 
mum security John Howard Pavilion of Saint Elizabeths Hospital. So it is 
without question that the prosecution proposed to charge Appellant with the 
offense subject of this appeal some time prior to April 27, 1967. Moreover, 
the preliminary hearing was not conducted until May 1, 1967. (R. 26; Deft. 
Ex. 3A for Id.). 


Why it happened that no attempt was made to conduct a line-up was 
never questioned nor explained in the record. Certainly, it would have been 
easy to have conducted a line-up in the maximum security ward of Saint 
Elizabeths Hospital, known as John Howard Pavilion where there were incar- 
cerated several hundred persons who had either been charged with criminal 
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offenses or who had been acquitted of criminal offenses by reason of insanity. 
Moreover, the line-up could have been conducted at the leisure of the Police 
Department and the Office of the United States Attorney because the alleged 
offense had occurred about three months prior to the date that the Police 
Department probably decided to charge Appellant with the offense and there 
was no question as to the availability of Robinson for such a line-up because 
he was then a patient in Saint Elizabeths Hospital undergoing treatment for 
his mental condition as a result of a prior acquittal of a misdemeanor by 


reason of insanity. | 

When all of the foregoing factors are equated with the decision of this 
Court in Wright v. United States, No. 20,153 (decided January 31, 1968 

App. D. C. 5 F.2d , the conclusion is almost inescapable 

that the facts in this cause are much stronger than the facts presented in 
Wright, supra wherein the scholarly opinion of Judge Robinson did not reach 
the question as to whether an unjustified failure to conduct a line-up ipso 
facto works a denial of due process (Wright v. United States, supra Footnote 
28). This Appellant says to the Court that the “totality of circumstances” 
presented by this case, at the very least, illuminates brilliantly the pressing 


need for the conduct of a line-up. 


The Supreme Court has many, many times declared in many, many 
cases that “fundamental fairness” is a guideline and must! be always considered 
in determining whether or not an accused has, or has not had a “fair trial,” 
under the “due process” clause. Moreover, “fundamental fairness” has be- 


come almost a rule and guide in this respect. When confronted, as this 
Court, if this Court is confronted with a case in which an accused claims that 
he has been denied due process, Appellant says that it then becomes the duty 

of the Appellant Court to determine whether or not, among other things, 


such an accused has been accorded “fundamental fairness” as well as due 
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process. In making that determination, in this case this Court should 


consider some, if not all, of the following considerations: | 


1. The place of business of Mrs. Buchardt had been robbed not one 
time, but three, three separate times. In that connection, the police had 
been presenting to her photographs of possible suspects over a very long, 
long period of time in an effort to have her identify suspects in two or three 
different robberies. 


2. Despite the presentation of the photographs and despite the visits of 
Mrs. Buchardt to the police station on many occasions, she had not identified 
any photograph. It is not clear from the record whether or not during all of 
these many presentations of the photographs to her, whether or not the photo- 
graph of Joseph S. Robinson had been presented to her. It is clear from the 


record, however, that some considerable period of time prior to April 27, 


1967 she was presented with a photograph of Joseph S. Robinson. It is cer- 
tain that this presentation occurred three and one-half months or more after 
the subject robbery and that she merely said to the police officer, Detective 
Holoran, that the photograph “looked like him.” It was then that Holoran : 
brought to her the single COLOR photograph. And even after viewing the 
single color photograph of Joseph S. Robinson, Mrs. Buchardt said “that 
looks more like him!” (Tr. 32). Now we must assume that shortly after this 
inadequate identification of a single color photograph, the photograph of 
Joseph S. Robinson alone, that the Police Department decided to charge 
Joseph S. Robinson with the subject robbery. Now, the record discloses that 
nothing was done with respect to the obtention of a line-up after that deter- 
mination. Can it! be said that there was any reason whatsoever to prevent 
the police from going to the Saint Elizabeths Hospital, John Howard Pavilion 
and conducting a line-up even on April 27, 1967 or even many days prior 
thereto before the preliminary hearing on May 1, 1967. 


4) 


3. If we are to consider the identification made by Mrs. Buchardt 
of the Appellant, May 1, 1967 in the General Sessions Court at the time of 
the Preliminary Hearing, then it must be considered that her identification 
was made at a time when the defendant was seated at counsel table with his 
then attorney, the late George E. C. Hayes, a man 73 years old, and the 
prosecutor who was a Caucasian. Certainly this could not be, by any stretch 
of the imagination, considered an “identification”. Who else was Mrs. 
Buchardt to identify other than the defendant who was seated at the counsel 
table, he obviously was not a man 73 years old, he obviously was not a 
young Caucasian so there was no one else for Mrs. Buchardt to identify at 
the time of the Preliminary Hearing other than the young) man seated at the 
counsel table who was then in custody, other than the Appellant Joseph S. 
Robinson. | 


| 
When the aforegoing facts and factors are considered, what could have 
been a more eloquent plea for the conduct of a line-up in a case such as the 
| 
case of Joseph S. Robinson. 


It certainly would be more than sophistry to say that the Supreme 
Court of the United States of America has gone to such lengths in Gilbert, 
Wade, Stovall and Simmons, supra to set forth rules and guidelines for the 
conduct of line-ups, for the presence of counsel during line-ups and for 
courses of conduct of photograph identification when, indeed, the absolute 


absence of a line-up in a case, such as this, where a line-up might easily have 
been had, did not deprive Joseph S. Robinson of “fundamental fairness” but 
of his constitutional right to due process as well. 


A “line-up” inures, in a proper case, to the benefit of an accused. In 
other cases, if not in the vast majority of cases, the proper conduct of a 
line-up and the resultant identification of an accused by the victim of a 
crime certainly operates to the benefit of a prosecution. So it is that the 
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line-up is a two-edged sword. The function of the Court, of course, is to 


see to it that such a sword does not cut only on one of its edges. 


Maybe the time will soon come when the law will command and demand 


that in all cases such as this that a properly conducted line-up by the sine 
qua non of a proper prosecution in a Federal Court. That time has not yet 
arrived, but such things as the thoughtful considerations contained in the 


dissent of Chief Judge Bazelon in Wright, supra are weather vanes, pointing 


toward that soon approaching day. 


We believe, however, that the law as it now exists, demands and com- 
mands that in order to prevent possible miscarriages of justice, line-ups should 
be conducted whenever possible under proper circumstances. Appellant says 
that in his case simple justice demanded the conduct of a line-up. This would 
have been tme because of the time element, even though the photographic 
identification had not been proper. But in the viewpoint of Appellant, a 
line-up was doubly important because Mrs. Buchardt had never really posi- 
tively identified his photograph under circumstances that were not “suggestive” 
and even under the suggestive circumstances, her identification was not 
positive. 

It is perhapsi well to point out some of the factors present in the case 
of Joseph S. Robinson which were not present in Simmons v. United States, 
390 U.S. 377 (1968). In Simmons, there had been eyewitness identification 
of the accused by five persons, all of whom had ample opportunity to 
observe the accused at the time of the commission of the robbery, while in 
this case Mrs. Buchardt could not possibly have observed the robber more 
than an instant before she was compelled to lie upon the floor and even then, 
the robber had placed on huge sunglasses. In Simmons, there was a manifest 
need for haste to’ identify a suspect so as to apprehend him, while here 
Joseph S. Robinson was at all times incarcerated in the John Howard Pavilion 
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of Saint Elizabeths Hospital. The photographs in Simmons| were shown to 


the witnesses only one (1) day after the event, while here, ;the colored photo- 
graph finally “identified” by Mrs. Buchardt as being the robber, was shown 
to her at least three and one-half months after the happening of the event. 

It is also important here to note again that Mrs. Buchardt’s cleaning store 


had been victimized by three separate robberies, in two of which she was the 


rt 


person robbed. The “totality of surrounding circumstances” in the case of 
Joseph S. Robinson is such that the absence of a properly conducted line-up 


under the four recited circumstances deprived him of a fair; trial. 


This Appellant, therefore, says that the failure to hold|a line-up in this 
case was unjustifiable; that the facts of record in this case indicate that the 
failure was unjustifiable, and the other facts and circumstances surrounding 
the identification indicate more strongly that his constitutional right to due 
process was violated and the case should, accordingly, be reversed. 
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ARGUMENT 


Til 


THE IN-COURT IDENTIFICATION OF ROBINSON BY MRS. BUCHARDT 
WAS THE PRODUCT OF UNNECESSARILY SUGGESTIVE PHOTOGRAPHIC 
IDENTIFICATION THEREBY DEPRIVING HIM OF A FAIR TRIAL 


In this case, the procedures followed in the identification of Joseph S. 
Robinson were so unnecessarily suggestive as to taint the in-court identifica- 
tion of Robinson ‘by the complaining witness, Mrs. Buchardt. In the pre- 
ceding points in this argument, appellant has gone in to some detail with 
respect to the factual aspects of the identification procedures followed in this 
case, hence, he will allude to the facts only briefly. 


Under standards set forth in United States v. Wade, 388 U.S. 218; 
Gilbert v. California, 388 U.S. 263; Stovall v. Denno, 388 U.S. 293; Simmons 
y. United States, 390 U.S. 377 (1968); Wright v. United States, No. 20,153 
(decided January 31, 1968) App. D.C. , F.2d, ; Smith 
v, United States, No. 20,773 (decided June 7, 1968) App. D.C. 

F.2d : Proctor v. United States, No. 21,569 (decided October 
10, 1968) App. D.C. é F.2d ; the identification 
of Joseph S. Robinson was unnecessarily suggestive to the point that the in- 
court identification by Mrs. Buchardt became so tainted as to deprive Robin- 
son of a fair trial. 


The unnecessarily suggestive procedures were: 


Starting on the night after the robbery, the Police Department con- 
fronted Mrs. Buchardt with a great many photographs on many, many days 
at her store and, besides, she went down to the police office a few times in 
addition. The record was never made clear as to how many times photo- 


graphs of Joseph S. Robinson had been submitted to her, along with others 


perhaps, before she said to the officer words to the effect, “this looks like 


him, but I don’t know” which was followed on the next day (some date 
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prior to April 27, 1967) by the exhibition to her of the colored photograph 
of Robinson, at which time she said that the detective told her, “I have A 
colored picture” and said did that look more like him and I said, “Yes, that 
looks more like him.” (Tr. 32). There is no question but that here the 
officer was presenting at this stage of the proceedings to Mrs. Buchardt one, 
single, colored photograph of the accused Joseph S. Robinson and, according 
to the testimony of Mrs. Buchardt, his words were suggestive to say the very 
least. 


It must be borne in mind that the foregoing event, the “Gdentification” 
of the colored photograph took place approximately three| and one-half 
months after the happening of the robbery. This is most important because 
in Simmons, supra and in other decisions of the Supreme Court, time has 
been stressed as a factor of utmost importance. That is to say, the delay 
in the presentation of the photographs to the witness after the occurrence of 
the crime always gives rise to a possibility of suggestion because the witnesses’ 
mind, memory, and recollection diminish in geometric proportions as time 
goes on. In Simmons also, it is pointed out that none of the identifying wit- 
nesses displayed any doubt about their respective identifications of Simmons. 
In the case of Robinson, we say that Mrs. Buchardt was never very positive 


even after she had been drilled and even after she had been examined out of 


the presence of the Jury. 


The identification made of Robinson by Mrs. Buchardt at the time of 
the Preliminary Hearing was certainly the product of the improper procedure 
followed in the identification of the photographs. Moreover, the identification 
of an accused at a counsel table where she knew one of the individuals seated 
at the table was the accused could hardly be said to have \been uninfluenced 
by the fact that seated at that table there was only his counsel who was at 
that time 73 years of age and also Mrs. Buchardt certainly knew that Robin- 


son was a patient at Saint Elizabeths Hospital and he came to Court in the 
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custody of Saint Elizabeths Hospital personnel who would be seated in the 
bar just behind the accused as a matter of precaution. 


When the witness, Mrs. Buchardt, failed to identify Robinson at the 
trial the Court then examined her out of the presence of the Jury at con- 
siderable length. If nothing was unduly and unnecessarily suggestive, this 
action on the part of the Trial Court itself was quite suggestive. 


So Appellant says that using the Supreme Court rule and guideline, “the 


totality of surrounding circumstances” we are compelled to urge upon this 
Court the proposition that Robinson did not have a fair trial as a result of 
the highly suggestive manner of conducting the identification by means of 
photographs in such fashion as to render tainted and inadmissible the in-court 
identification made by the witness Mrs. Buchardt. 


ARGUMENT 
IV 


REFUSAL TO INSTRUCT JURY ON LACK OF PRESUMPTION OF SANITY 
AND INSTRUCTION THAT THERE WAS A PRESUMPTION OF SANITY WAS 
PREJUDICIAL ERROR 


Appellant requested the Court to charge the Jury as follows: 


DEFENDANT’S PRAYER FOR INSTRUCTION NO. 10 


In this case the defendant Joseph S. Robinson is not. presumed to have 
been sane on date of the offense alleged in this case, January 18, 1967, be- 
cause of, and by reason of, the fact that on said date he was a bonafide 
patient in Saint Elizabeths Hospital, having been committed there April 15, 
1966 for treatment of his mental condition and until such time as he could 
safely be released without danger to himself or society, and was a patient in 
said Hospital on January 18, 1967. 


Ordinarily, a man is presumed to be sane but this is Le true in this 


case. The defendant Joseph S. Robinson is not presumed 'to have been sane 
on the date of the alleged offense in this case January 18, 1967 because of 


the reasons aforesaid, that is to say that he was confined by the United States 
for treatment of his condition in Saint Elizabeths Hospital| against his will. 


| 
The Court refused this request for instruction saying, “if I granted this 


Instruction No. 10, I might just as well grant your motion for directed ver- 
dict. It is just that simple. I might as well grant your motion for a directed 
verdict. There would be no issue for the Jury.” (Tr. 514) 


Not only did the Court refuse to grant Defendant’s Prayer for Instruction 
No. 10, but, indeed, the Court instructed the Jury, “NOW, UNDER THE 
LAW, EVERY MAN OR EVERY PERSON IS PRESUMED TO BE SANE, 
THAT IS TO SAY, HE IS PRESUMED TO HAVE NO MENTAL DISEASE; 


| 
AND HE IS RESPONSIBLE, THEREFORE, FOR HIS ACTS.” (Tr. 546). 


* Emphasis supplied. 
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These two things happened in the trial of Joseph S. Robinson: (1) he 
was denied an instruction to the effect that he was not presumed to be sane 
and (2) the Court instructed the Jury in his case that he was presumed to 
be sane. These two things happened at the trial of the accused even though 
there was no doubt about it, on date of the alleged commission of the of-~ 
fense here in question, January 18, 1967, Appellant was incarcerated in the 
John Howard Pavilion of the Saint Elizabeths Hospital as a result of an ad- 
judication of not guilty by reason of insanity pursuant to District of Columbia 
Code 24-301, and that at that time his diagnosis by the Hospital, and accord- 
ing to all of the records of the Hospital, was “52.0 SOCIOPATHIC PER- 
SONALITY, ANTISOCIAL REACTION.” 


No matter what else the instruction contained, no matter how qualified 
the quoted portion of the instruction became, it is almost impossible to con- 


ceive of any reasonable or rational circumstances under which the Jury should 


have been instructed that such an individual was presumed to be sane. There 
is no question but that the issue was presented squarely to the Trial Court 
by defense counsel who said to the Court: 


MR. HARRIS: The general instruction which is offered, 
I believe No. 9 or 10 of my prayers, says that ordinarily — 
and it is the law — that a man is presumed to be sane. I 
think we are entitled in this case, Your Honor, to let the jury 
know in this case that this defendant is not presumed to be 
sane, but it is a manifest impossibility for any presumption 
to be indulged in with respect to the sanity when he was 
confined to a mental institution for the treatment of his 
sanity; and I think that we should have the benefit of the 
jury knowing that this is not a presumption of sanity. Whether 
or not Your Honor goes forward to say that there is a presump- 
tion of insanity, we say that that is true. We do, however, 
vigorously protest not having the instructions that there is no 
presumption of sanity in this case. 


I point out also to Your Honor that many of these jurors 
in this case may have served in other criminal cases. They may 
have heard those instructions, and they may, as a matter of 
fact, know and have been instructed in other cases that ordin- 
arily a man is presumed to be sane. I think that we are en- 
titled, as a matter of law, to have the jury know that. there 
is no such presumption in this case. (Tr. 513-514). 
| 
At the close of the Court’s charge to the Jury, defense counsel said to 


the Court: | 
MR. HARRIS: Yes, Your Honor. Your Honor, I think 


I am bound to mention this, I have already mentioned to Your 
Honor that, in my opinion, that the jury should not be in- 
structed that every man is presumed to be sane because of the 


facts in this case. (Tr. 575). 
The law on this subject is not unique, it is not novel, it has not been 
developed by recent decisions, it may be said to be almost |ancient. We look, 


therefore, to old authorities. Because we feel that it is textbook law, we 


look also to a textbook, Jones on Evidence. In Par. 67, Chap. II, Vol. I of 


Jones, we are told: 


867. Sanity—Insanity—In the absence of evidence | on the 
subject, a person is presumed to have been at any particular 
time of sound mind. This is but an application of the rule 
that the ordinary mental condition is presumed to continue. 
Hence, if a state of chronic or general insanity is shown, the 
presumption of sanity is not only removed, but there arises 
a presumption that insanity continues, and one who claims 
that an act of such a person was done during a lucid interval, 
must assume the burden of showing that the lucid interval 


existed at the time of the act in question. | 


If monomania or insanity upon particular subjects is 
shown to have existed, such condition is presumed to have 
continued where the sanity of the person as to these subjects 
is under inquiry. 


Footnote 10 in the above quotation from Jones, supra cites the follow- 
ing authorities: 


10. Zeigler v. Coffin, 219 Ala 586, 123 So 22, 63 ALR 942; 
Taborsky v. State, 142 Conn 619, 116 A.2d 433, 49 
ALR2_ 1238; Langdon v. Langdon, 204 Ind 321, 183 
NE 400; 85 ALR 1297 and note p. 1302, reviewed 46 
Harv L Rev 1144; Jn re Murphy, 43 Mont 353, 116 P 
1004; Beard vy. Southern R. Co., 143 NC 137, 55 SE 505; 
Ex parte Remus 119 Ohio St 166, 162 NE 740, reviewed 
14 Ia L Rev 102; State v. Garver, 190 Ore 291, 225 P2d 
771, 27, ALR2d 105 (annotated); Jn re Brown, 29 Wash. 
160, 81 P 552; Ford v. State, 73 Miss 734, 19 So 665. 
See Fourth Nat. Bank v. Diver, 131 Kan 113, 289 P 446, 
70 ALR 950. 


Annos: 7 ALR 568, 588 s. 68 ALR 1309; 168 ALR 
963, 983; 19 ALR2d 144, 180; 27 ALR2d 121 (accused 
in criminal cases). 

Am Jur: INS PER §121. 


Modern law on the subject is abundant. We are told in Hurt v. United 
States, 327 F.2d 978; 981 (1964): 


That a prior adjudication of mental incompetency gives rise 
to a rebuttable presumption of continued incompetency is estab- 
lished by Ashley v. Pescor, 147 F.2d 318 (8 Cir. 1945); Byrd ». 
Pescor, 163 F.2d 775 (8 Cir. 1947); Gunther v. United States, 
94 U.S. App. D.C. 243, 215 F.2d 493 (1954); Kitchens y. 
United States, 272 F.2d 757 (10 Cir. 1959); In Re Judge's 
Petition (D.C: S.D. Cal.) 148 F. Supp. 80 (1956); and Robinson 
v, Johnston (D.C.S.D. Cal.) 50 F. Supp. 774 (1943). Because 
such an adjudication was not considered to be that legal effect 
in Frame v. Hudspeth (10 Cir. 1939), 109 F.2d 356, reversal 
by memorandum followed, Frame v. Hudspeth, 309 U.S. 632, 
60 S. Ct. 712, 84 L. Ed. 989 (1940). See also, Panico ». 
United States, 375 U.S. 29, 84 S. Ct. 19, 11 L. Ed. 2d 1 (1963). 
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Such a rebuttable presumption is a rule of evidence which has the 
effect of overcoming the legal presumption of sanity and mental 
capacity to commit the crime charged. Dusky v. United States, 
supra. Cf. United States v. Currens, 290 F.2d 751 (3 Cir. 1961); 
Kitchens v. United States, supra; Fitts v. United States, 284 F.2d 
108 (10 Cir. 1960). | 


In Simmons vy. United States, 253 F.2d 909 (1958) the Eighth Circuit 


says to us: | 
(3] This court has held that an adjudication of! insanity 

refutes the presumption of sanity and at least makes out a 

prima facie case of incompetency. Byrd v. Pescor, 8 Cir., 163 


F.2d 775, 778; Ashley v. Pescor, 8 Cir., 147 F.2d 318, 321. 


The United States District Court for the District of Columbia held that 
there is a rebuttable presumption of continuing insanity where one has been 
adjudged sane In re Williams 157 F. Supp. 871 affirmed, Overholser v. Williams 
252 F.2d 629, 102 U.S. App. D.C. 248 (1958). | 


The proposition that a person adjudged to be insane is presumed to so 
continue until it is shown that sanity has returned is attested to in Meoteris 
v. United States, 108 F.2d 402 (1939). See also: National Life Insurance 
Co. v. Jayne, 132 F.2d 358 (1943); Dyke v. Dyke, 122 F, Supp. 529, 
affirmed; 227 F.2d 461 (1954); Blunt v. United States, 100 App. D.C. 266, 
244 F.2d 355 (1957). | 


In view of the foregoing authorities it seems, at least to the mind of 
counsel for appellant, that it is abundantly clear that the Trial Court’s error 
in (1) refusing to instruct the Jury to the effect that there was no presump- 
tion of sanity in the case of Joseph Robinson and (2) in instructing the Jury 
that there was a presumption of sanity in this case so greatly, irretrievably, 
and unmistakably injured and prejudiced the Appellant Joseph Robinson that 
he was effectively deprived of a fair trial and it certainly cannot be said that 
such an error was harmless under the Chapman theory. ! 

| 
Appellant says, therefore, that his conviction should, and must, be re- 


versed if justice is to prevail. | 


$2 


ARGUMENT 


V. 


PROCEEDINGS TO PROVE SANITY OF ROBINSON WERE SO IMPROPER 
AS TO DENY HIM A FAIR TRIAL 


Many of the several and separate considerations of error claimed in this 
point, conceivably might not be considered a full and sufficient basis for the 
reversal of the conviction of Joseph S. Robinson, but in their aggregate, it 
would appear abundantly clear that Robinson did not receive a fair trial below 


because of the several and separate considerations hereinafter set forth. 


First, let us consider and take up the question as to whether or not the 
United States proceeded in proper fashion in failing to cause a mental exami- 
nation of Robinson for the specific purpose of determining whether or not 
on January 18, 1967 he had a mental disease or defect and whether or not, 


if present, such mental disease or defect contributed to the crime subject of 
the indictment herein or, stated another way, whether or not the crimes 


alleged herein were the product of such mental disease or defect. 


Robinson had been a patient in Saint Elizabeths Hospital undergoing 
treatment for a mental disease or defect as a result of a prior acquittal of 
misdemeanors, Assault and Carrying a Dangerous Weapon, since April 15, 
1966 and was such a patient, undergoing such treatment, on date of the 
alleged offense in this case, January 18, 1967. Moreover, his diagnosis by 


ALL of the records of Saint Elizabeths Hospital on date of the offense com- 
mitted was “52.0; SOCIOPATHIC PERSONALITY, ANTISOCIAL REACTION.” 
All of these facts certainly were known to the Government when on March 


4, 1968 Appellant filed and served upon the United States Attorney a notice 
pursuant to District of Columbia Code 24-301(j) as follows: 


NOTICE OF INTENT TO ADVANCE INSANITY AS! A DEFENSE 


Pursuant to Public Law Number 90-226, 90th Congress, 
defendant hereby notifies the United States Attorney jof his 


intention to advance insanity as a defense. 
| 


Insanity is not, and will not be the principal defense of 
defendant nor will defendant request any mental examination 
but relies upon the fact and the circumstance of his having 
been confined by the United States of America in a mental 
hospital because of his mental condition on date of the alleged 
commission of the offense subject of this criminal cause of 
action, | 


GEORGE E. C. HAYES 
and 
De LONG HARRIS | 
Attommey for Defendant 


It is important here to observe that this notice was perhaps not in the 
usual form and merely advised the United States of the fact that Robinson 
would rely upon the fact that he had been confined by the United States in 
a mental hospital because of his mental condition to prove! that mental 


condition to be existing January 18, 1967. | 


Mr. Alfred Hantman, principal Assistant United States ‘Attomey indicated 
to Chief Judge Curran of the District Court that the United States would 
probably waive a mental examination of Robinson on March 4, 1968 at a 
time when Robinson’s counsel sought to have the case continued to give to 
the United States adequate notice as required by 24301G) D.C. Code. Judge 
Curran decided that, under the circumstances, the notice could be filed and 
that unless the United States made a request therefor, the case would not be 


continued. [: 


| 
The United States being fully advised and in possession of all of the 


pertinent information indicating the fact that Joseph Robinson would rely 
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upon his confinement in Saint Elizabeths Hospital as aforesaid, and inferen- 
tially upon hospital records concerning his condition January 18, 1967, the 
United States elected not to proceed to seek any mental examination or 
determination as to the presence or absence of a mental disease or defect in 
Joseph Robinson January 18, 1967. 


The United States did not advise counsel for Robinson of the fact that 
it intended to rely upon the testimony of Dr. Straty H. Economon, a staff 
psychiatrist for Saint Elizabeths Hospital, who did thereafter at the time of 
trial, testify contrary to the official hospital records with respect to the 
mental condition, et cetera, of Joseph Robinson. This was true even though 
counsel for Robinson had spoken to the several Assistant United States 
Attorneys who at various times had charge of the prosecution of this case, 
first Mr. Dibble, then Mr. Treanor and finally, Mr. Webster, with respect to 
the position of the United States in regard to the mental condition of 


Joseph Robinson on date of the offense alleged to have been committed 
January 18, 1967.) 


These facts are of record: 


1. Joseph Robinson was charged with the offenses here in 
question sometime in April, 1967, his Preliminary Hearing was held 
May 1, 1967, he was Indicted June 21, 1967, but he was not 
arraigned until January 26, 1968, more than six months after date 
of Indictment, and that during the time after his indictment on 
June 21, 1967 and thereafter for a period of five months without 
an arraignment, was held in the maximum security ward of Saint 
Elizabeths Hospital ostensibly undergoing treatment because of 
his mental condition. 


2. Prior to the date of the official adjudication of restora- 
tion of sanity of Joseph Robinson, specifically on November 28, 
1967, Dr. Straty H. Economon wrote to Assistant United States 
Attorney Oliver Dibble a letter (Deft. Ex. 9D for Jd.; R-26) in 
which he said: 


1 These facts are not of record but may be documented by affidavit of counsel. 


Mr. Oliver Dibble 

Special Assistant United States Attorney 
for the District of Columbia 

United States Courthouse 

Washington, D.C. 20001 


Dear Mr. Dibble: 


Enclosed please find a Conference Note on the above named patient, as 
well as a letter, the original of which has been sent to The Clerk of the 
Criminal Division of the District of Columbia Court of General Sessions. 
The enclosed information will bring you up-to-date on Mr. Robinson. 

It is our understanding that Mr. Robinson has been charged with Robbery, 
for which a Detainer exists with the United States Marshal’s Office here in 
the District of Columbia. In addition, it is possible that he was| also 
charged with Assault With A Dangerous Weapon, both charges dating back 
to January 18, 1967. It is alleged that a dry cleaning establishment in 
Congress Heights, D. C. was the victim of an armed robbery on |that date, 
and Mr. Robinson is considered a prime suspect in the case. It is our 
unofficial understanding that he was indicted, but not arraigned, on the 
instant Robbery charge on June 21, 1967. 

| 
Although we are not in possession of a Court Order, asking us to examine 
psychiatrically the patient in connection with instant charges, you will 
note that the body of our conference note makes mention of those 
charges. Should a motion be made in the United States District Court, 
and granted, we could easily respond to a Court Order. 

Trusting that the above information will be of help to you, we will attempt 


to cooperate with you in every way in this matter of mutual concern. 
| 
Sincerely yours, 
| 
Straty H. Economon, M. D. 
Medical Officer (Psychiatry) 


John Howard Division | 


It is not suggested that Dr. Economon in his statement that “we will 
attempt to cooperate with you in every way in this matter of mutual 
concern” had anything other than the purest of motives jin such a state- 
ment. However, the curiosity of the ordinary man certainly must be 


aroused when it is considered that the citizen in the custody of this doctor 
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and under his treatment, and bearing in mind that that doctor owed to 

that citizen some duty as well as to the United States of America by whom 
he was employed, whether or not the “cooperation” was solely for the 
benefit of the prosecution of whether or not that “cooperation” would be 


something to inure solely and wholly and totally to the benefit of the 
prosecution. 


Nevertheless, it was this very same Dr. Straty H. Economon who 


turned up at the trial of the case as the witness for the prosecution on 


rebuttal and who impeached all of the examinations given by the hospital 


doctors, who discredited the hospital records and who said, in effect, that 
all of the tests and diagnosis given by the hospital were all wrong and that 
he was all righti to the effect that the hospital had erred in its diagnosis in 
the case of Joseph S. Robinson. This Dr. Economon did even though he 
never even saw Joseph S. Robinson until June 19, 1967, two days before 
Joseph Robinson was indicted for this offense, five months after the 
happening of the alleged offense, and more than fourteen months after 
Joseph Robinson had been incarcerated or confined at Saint Elizabeths Hos- 


pital for treatment as a result of his acquittal on the ground of insanity. 


3. The United States knew as a result of having received Appellant’s 
notice in compliance with 24-301(j), D.C. Code, which said notice in plain 
words said that Appellant was not going to seek a mental examination but 
that Appellant was going to rely on the fact that he had been adjudicated 
of unsound mind and that on date of the offense in question he was a 
patient in Saint' Elizabeths Hospital against his will, having been confined 
there by the United States of America undergoing treatment for his mental 
condition. 
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We are told by this Court in Henderson v. United States, 360 F.2d 
514, 123 App. D.C. 380 _, (1966), “WHEN INSANITY IS AN ISSUE, 
AN ADEQUATE AND COMPREHENSIVE MENTAL EXAMINATION IS 
ESSENTIAL TO A FAIR TRIAL.” | 


Can it be said that Joseph S. Robinson had a fair trial with a “compre- 
hensive mental examination?” Certainly sanity was an ‘issue and certainly 


sanity had been properly raised as an issue. 


Moreover, we are told by this Court in Henderson, supra “IF AN 
EXAMINATION BY THE GOVERNMENT-EMPLOYED| DOCTOR IS 
DEFICIENT, THE DEFENSES COULD HAVE BEEN LIMITED BY THE 
PROSECUTOR, WHO KNEW FROM THE BEGINNING | THAT INSANITY 
AT THE TIME OF THE * * * (ALLEGED OFFENSE) WOULD BE THE 
CRITICAL ISSUE IN ANY TRIAL ULTIMATELY HELD.” This law 
should be applied to the case of Joseph S. Robinson and when applied, 


will point indubitably to the need for reversal of his conviction. 


1 
| 
The Role of Dr. Economon As A Government Witness on Sanity 


Joseph S. Robinson says to this Court that he was deprived of substan- 
tial justice in the trial below because of the testimony of Dr. Straty H. 
Economon, the license and latitude given to that witness by the Trial Judge 
and because of, and by reason of, the multiple and diverse violations of the 
right of Joseph S. Robinson to have a fair trial occasioned by that testimony, 
coupled with treatment of that testimony by the Trial Judge. In order to 
fully appreciate the magnitude of the gross inequity hereby occasioned, this 
Appellant implores this Court to carefully read Pages 361 through 494 of 
the transcript of record in this case which comprises the examination of Dr. 


Straty H. Economon as a witness. That examination will disclose that Dr. 
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Economon was permitted by the Court, sometimes over the objection of 
defense counsel, sometimes without any protest on the part of defense counsel, 
to do and testify, among other things, the following: 


1. To testify that without any test other than a simple 
test on arithmetic, Appellant was a “very bright boy.” (Tr. 414- 
432). 


2. To impeach all of the 1.Q.tests administered by the 
hospital and substitute therefore his own subjective determinations 
based on observations rather than tests. (Tr. 426-432). 


3. In effect, Dr. Economon was permitted by the Trial 
Court to IMPEACH ALL OF THE RECORDS OF THE HOS- 
PITAL ENTERED IN DUE COURSE AND IN COMPLIANCE 
WITH THE “SHOP BOOK RULE” BY HIS SUBJECTIVE 
DETERMINATION MADE MORE THAN SIX MONTHS AFTER 
SUCH DETERMINATIONS HAD BEEN MADE BY OTHER 
PSYCHIATRISTS AND PSYCHOLOGISTS. This was permitted 
even though Dr. Economon testified that he made no notes and 
that during! the time he had under his care approximately 100 
patients (Tr. 412) and even though he had talked to neither the 
doctors nor the psychologists who had Robinson under their 
care and custody between April, 1967 and June, 1967. (Tr. 413). 


The Trial Court’s Role As Advocate In Presentation Of Testimony 

of Dr. Economon 

Again Appellant must say to this Court that only through the careful 
reading of Pages 361-494 of the stenographic transcript of trial proceedings 
in this case can one come to a conclusion with respect to the advocacy of 
the Trial Court with respect to the presentation of the testimony of the 
Government’s rebuttal witness, Dr. Straty H. Economon. Some of such 
instances: 

1. Transcript Pages 464-468: Where defense counsel sought 
to have the witness make an evaluation of an exhibit with respect 


to the hospital diagnosis of the mental condition of the Appellant 
on September 27, 1966. 
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2. At Page 486 of the transcript of record: At a time 
when defense counsel sought vainly to cross-examine Dr. Econo- 
mon with respect to whether or not Dr. Economon was really 
testifying that the hospital was wrong. This was followed by the 
Court injecting itself into the examination, Appellant says as an 
advocate, to indicate to the Jury through the testimony of Dr. 
Economon as a witness that psychiatry was not an exact science. 
(Tr. 487). 


3. The doctor was permitted, over the objection of defense 
counsel, to testify as to his experiences with respect to other 
individuals who had been diagnosed as having Sociopathic Per- 
sonality disturbances. (Tr. 377). At this particular jstage of the 
examination of Economon, the Court said this to the Jury: “This 
gentleman has. had access to the records of the hospital. There 
have been all kinds of testimony from the psychologists about 
the condition of this man’s mind.” (Tr. 378). This statement 
in open court, and presumably to the Jury, by the Trial Court 
disparaged the testimony of the psychologist who had testified 
on behalf of the Appellant. If this was not prejudicial to the 
position of Appellant, then certainly the manner and! mannerism 
of the Trial Judge was. | 


4. Over the objections of defense counsel, the doctor was 
permitted to testify: 


“Much of what Mr. Robinson, shall we say, does) and gets 
away with is simply because no one treats him consistently, 
and he kind of gets away with murder. It’s a spoiled 
child syndrome. But there is not enough room \for all 
the spoiled children. I suggest that the parents iget involved 
with the spoiled children, when the spoiled children are of 
minor age, and that the spoiled children themselves look to 
their own laurels and seek their own health when they 
reach their majority. 
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I submit that Mr. Robinson, whom I personally like, — 
I am commenting only on his behavior — do something 
about his behavior as an out-patient. But to be in Saint 
Elizabeths Hospital, I think would be perverting the 
purpose of a hospital. There are too few hospital beds 
already' present and available, and I think they should be 
reserved for the really sick people.*” 


In Point I of the argument in this case, Appellant has already gone into 
the Court’s role in questioning the witness, Mrs. Buchardt, out of the presence 
of the Jury after she had failed sufficiently to identify Appellant as the 
robber in this case for the obvious purpose of reinforcing or buttressing her 
testimony. Appellant says to this Court that this action on the part of the 
Court too was also a part of the trial procedure which deprived him of a 
fair trial and did not give him the benefit of “fundamental fairness”, as it 
has been many times defined by the Supreme Court in recent years, and as 
was set forth by: this Court in Blunt v. United States, 244 F.2d 355, 365: 


What the judge did here took on the aspect of advocacy. 
Although he put a few questions to witnesses for the prosecution, 
his interrogations were largely confined to defense witnesses. The 
Judge may, of course, properly participate in the examination of 
the witnesses for the purpose of elucidating their testimony in 
order to assist the jury. But as was said in Blumberg v. United 
States, 5 Cir., 1955, 222 F.2d 496, 501: 


“« * * it is far better for the trial judge to 
err on the side of abstention from intervention in 
the case rather than on the side of active partici- 
pation in it, especially when the major part, if not 
all of his interruptions and interventions, though by 
chance: rather than by design, are, or seem to be, 
on, or tending to be on the side of the government.” 


ge Emphasis supplied. 
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The foregoing are not the only examples of the unwarranted and 
unauthorized acts by the Trial Court which amounted to advocacy. Another 
example of a type of action by the Court which Appellant says denied him 
a fair trial was the act of the Court in absolutely refusing to permit counsel 
for Appellant to show or actually exhibit physically to the Jury, Defendant’s 
Exhibit Number 10 which was a certified copy of the order signed by Judge 
Andrew J. Howard and entered in the District of Columbia Court of General 
Sessions whereby Judge Howard found it to be a fact that Joseph Robinson 
had “regained his sanity” as of the date of that order, December 19, 1967. 
The Trial Court directed defense counsel to read the exhibit to the Jury 
which certainly was not as effective as having the same exhibited physically 
to the Jury. (Tr. 489). 


| 

In its charge to the Jury, with two exceptions, the Trial Court described 
the matter of insanity at issue as “mental disease” without ever referring to 
“mental defect”. In this connection, in his prayer for instiuction No. 9 
(R. 26) Appellant had sought to have the Court instruct the Jury along these 
lines. The Court refused and proper objection was noted. Moreover, the 
Court emphasized this aspect in its charge by saying “Now, you have noticed 
or you will notice that I have used the term ‘mental disease’, and it now be- 
comes my duty to define for you what the law means by that tengo 
(Tr. 547). Throughout the charge it is to be noted that the Court at no time, 
even by inference, ever alluded to the fact that Joseph Robinson had a right 
to rely upon the hospital records of Saint Elizabeths Hospital with respect to 
the diagnosis of his condition. | 


When all of the aforegoing is coupled with what the Court told the Jury 


in its charge at Pages 555-556 of the stenographic transcript of record, 
Appellant did not have a fair trial. 


So, in view of the foregoing, many and multiple acts on the part of the 
prosecution and on the part of the Trial Court set forth above, this Appellant 
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says not only was he not accorded “fundamental fairness” as that term has 


been defined by the Supreme Court of the United States of America, but, 
indeed, the entire trial and pre-trial proceedings in his case resulted in his 
having been deprived of a fair trial under the Constitution of the United 


States of America. 
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ARGUMENT 
VI. 


ROBINSON WAS PREJUDICED BY GOVERNMENT'S GUMENT 
TO JURY CONCERNING HIS ASSERTION OF BOTH DEFENSE OF 
GENERAL ISSUE AND INSANITY AND BY REFUSAL OF COURT 
TO CHARGE THAT HE HAD SUCH A RIGHT 


There is no question here but that the evidence Concsening the identifi- 
cation of Joseph S. Robinson as the individual who perpetrated the crime 
against Mrs. Buchardt was susceptible of more than one interpretation, 
especially when it is considered the paucity and unreliability of the identifi- 
cation evidence. But even if that were not true, certainly Joseph S. Robinson 
had a right to assert the defense of not guilty or “the general issue”. This 
was not merely an “alibi” defense. This was a defense as counsel here urges 
upon the Court, a defense of the general issue. Who could say that an 
individual incarcerated in a mental hospital for treatment ea his mental condi- 
tion at the very selfsame time that an offense is alleged to have been com- 
mitted could not assert, without anything more, the defense of “not guilty 
by reason of insanity.” These two rights were fundamental. These two rights 
were insured and assured to a defendant in a criminal case in this democracy 


beyond peradventure of a doubt. 


Now, when it comes to the point that a prosecutor acting for and on 
behalf of the United States of America states to a Jury that there is some- 
thing wrong when a citizen asserts both of these defenses, it does not take a 
“Philadelphia Lawyer” to understand and know that sucha citizen has not 
been granted a fair trial and that if a Trial Court fails to make it appear 
abundantly clear to such a Jury that such a prosecutor was absolutely wrong 
and that such a defendant had an absolute right to such defenses, then such 
a defendant has a right to a trial de novo without question. 
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In this case, when Mr. Webster, Assistant United States Attorney, 
argued to the effect that there was something wrong with the assertion of 
both defenses, defense counsel objected, and the Trial Court made a statement 
in open court and gave an instruction to the Jury as follows at Page 532 of 
the stenographic transcript of record: 


MR. WEBSTER * * * * 


I will turn, then, briefly, I think it only merits a brief 
discussion, the psychiatric defense in this case. 


As you know, the defendant has elected two alternative 
defenses. He has chosen to ride two horses at the same time. 
Although sometimes, when you ride two horses — 


MR. HARRIS: I object, Your Honor. The defendant 
has a right to that defense. 


THE COURT: I said he has a right. I am going to 
charge them he has a right. Now, counsel, these are inferences 
he is drawing from the evidence. I am sure the jury is not 
going to be prejudiced by this. 


The defendant has a legal right to assert an alibi defense, 
or if you find out that you accept the other defense, that is 
up to the jury. 


The lawyer has to be given some latitude in argument. 
He may draw one inference from the testimony, you may draw 
another. You don’t have to follow his inference. That is the 
very purpose of argument. He is trying to sell you on it. You 
don’t have to buy it. It is entirely up to you. The same goes 
for counsel on both sides. Let’s proceed. (Tr. 532-533). 


It is to be noted that the Trial Court told the Jury, “he is trying to 
sell you on it.” (Tr. 532). Was the Jury to believe that there was something 
inherently wrong in asserting both of the defenses which this defendant had 
a constitutional right to assert? 
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Despite the fact that the foregoing occurred in this trial, in its charge 
to the Jury, the Trial Court said not one single word of, or concerning, 
the right of Joseph S. Robinson to assert to that Jury the defense of general 
issue and at the same time to assert the defense of not guilty by reason of 
insanity. This matter was brought to the attention of the Trial Court with 
the result that the Trial Court did absolutely nothing about its error. At 
the conclusion of the charge, defense counsel said to the Court, “I also think 
Your Honor should have given an instruction with respect to the rights of 
the Defendant. Your Honor has already given the right to assert dual con- 
sistent defenses, but that was before the formal charge.” At this stage, the 
Court refused to give an additional charge to the Jury, stating to counsel 
“T have given them the alternative verdicts.” (Tr. 576). This was not enough. 
Not only was this not enough, but Trial Court let slip from it the last 
opportunity to correct and rectify the prejudice that had been foisted upon 
Joseph S. Robinson at the time of the argument of Mr. Webster, the Assistant 
United States Attorney. | 


This Court has had occasion recently to discuss possible prejudice that 
may have been operative against a defendant by the argument of a prosecutor, 
and in both of the cases, the judgments below were affirmed after this Court 
had set forth rules and regulations relative to the argument of Government 
counsel in such cases. Appellant refers to Olenin v. Certin and Johnson, 

No. 21,104, decided November 27, 1968, App. D. Cc. , F.2d 


, and Harris v. United States, No. 21,392, decided September 17, 1968 
App. D.C. , F.2d. 


In this case the facts are much stronger than in Harris, Supra. Moreover, 


Appellant in this case at the trial below was not represented by Court ap- 
pointed counsel and, more importantly, the objection was made at the time 
of the argument with the result that the Trial Court gave the wholly and 
completely unsatisfactory and, perhaps, even inflammatory instruction to the 
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Jury at that time and also counsel objected at the close of the charge of 
the Court with the result already noted. It is to be borne in mind that 
under the Chapman theory an Appellant has far less to demonstrate to an 
Appellate Court to warrant reversal. We say that here, unquestionably, 
reversal is not only warranted, but commanded. This we say not only in 
the selfish viewpoint of Joseph S. Robinson, but also with a view toward the 
supervisory function of this Court of Appeals over the lower trial court. If 
prosecutors may repeatedly and continuously injure and fracture the rights of 
citizens in criminal cases by their unbridled and uncontrolled arguments to 
juries with the result that such convictions are affirmed repeatedly, then 

this Court may not be said to have asserted its supervisory function. 


When it is considered that fully twenty-five per cent of the trial time 
in this case concerned itself with the testimony of Dr. Economon and when 
it is considered that that doctor, aided and abetted by the prosecutor and 
the Trial Court, may have conveyed to the Jury the impression that Joseph 
S. Robinson might have been a malingerer and that his defense of insanity 
might have been frivolous, can it be said in clear conscience that Robinson 
was not prejudiced by this argument to the Jury and by the Trial Court’s 
refusal to give proper instruction with respect thereto, and can anyone say 
that this was not sufficient prejudice to warrant a reversal? 


CONCLUSION 


In conclusion, appellant submits to this Honorable Court that the Court 
below committed prejudicial and reversible error as to each and all of the 


points hereinbefore set forth in the appellant’s brief and therefore counsel 


respectfully urges this Honorable Court to reverse the verdict and judgment 
entered against the appellant by the Court below. 


De Long Harris 
1816 Eleventh Street, N.W. 
Washington, D.C. 20001 
COlumbia 5—7000 

Counsel for Appellant 
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OTHER REFERENCES 


ISSUES PRESENTED* 


1. Is an wnobjectionable in-court identification of an 
accused as a robber made unfair when: 


a) the trial judge asks a few questions of a witness 
out of the presence of the jury in order to protect 
the rights of the accused and to decide a legal 
question? 


there is no lineup in the case and a lineup would 
not have been of any help to a reliable photo- 
graphic identification? 


the accused has been previously identified through 
a fair photographic identification, assuming this 
issue can be raised for the first time on appeal? 


2. Is a jury determination of sanity made somehow unfair 
because: 


a) the presumption of an accused’s sanity at the 
commencement of trial is viewed as a regulatory 
presumption? 


b) nothing violative of due process occurs in court 
or out? 


c) government counsel’s summation does no harm to 
an accused? 


* This case has not previously been before this court. 


United States Court of Appeals 
For the District of Columbia Circuit 


No. 22,247 


JosEPH S. Rozrnson, Appellant, 
v. 


Unirep States or America, Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged by indictment with two counts, 
one of robbery, the other of assault with a deadly weapon. 
After a trial before United States District Judge John J. 
Sirica and a jury from March 21, to March 28, 1968, 
appellant was found guilty as charged. He was sentenced 
to a 4-12 year term on count one, 2-6 on count two, sentences 
concurrent. This appeal followed. 

On January 18, 1967, around 6:45 P.M., a medium- 
complected Negro with pockmarks on his face, wearing a 
beige trench coat, a black felt hat and large bluish sun- 
glasses, robbed at gunpoint Mrs. Ann Buchardt, the 
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proprietor of Aristo Cleaners, as she was working alone 
at her place of business, 568 Lebaum Street, D. C. (TT? 4, 
5, 10, 11, 25, 26, 70) At the time of the robbery its per- 
petrator was standing two feet from the victim. (TT 13) 
The police responded to the scene within five minutes and 
Mrs. Buchardt gave them a physical description of the 
robber (TT42), telling the police the medium-complected ? 
robber had pockmarks on his face. (TT 16) The next 
morning Mrs. Buchardt was brought to the 11th Precinct 
to view photographs of possible robbery suspects. She did 
not at that time make any identification (TT 34), because 
the appellant’s picture was probably not amongst those 
exhibited. (TT 38, 39) 

Aristo Cleaners was twice robbed in the following weeks 
(TT 29), so the police asked Mrs. Buchardt to return to 
the station house to view more pictures. (TT 35) At this 
time the police had a suspect to the March robbery, one 
Cassel, and expected that Mrs. Buchardt would pick his 
photograph from the many she was shown. (TT 18, 74, 
35-36) Cassel’s picture was placed in front of Mrs. 
Buchardt along with three other pictures, one of which 
was of the appellant. (TT 35-6) Mrs. Buchardt picked 
out the appellant’s picture and said I think this is the 
one who robbed me in January. (TT 32-36) No one had 
suggested any photograph to Mrs. Buchardt (TT 18, 75), 
and it seems that the first time she saw a picture of the 
appellant she identified him as the robber. (TT 35-9) 

Mrs. Buchardt again identified the appellant as the 
robber some weeks later when Detective Halloran, to make 
sure he had the right man, presented her with color shots 
of the man she had identified as the robber. (TT 32, 142) 


1TT refers to the trial transcript. PHT refers to the transcript of the 
preliminary hearing. 


2There was some discrepancy between what Mrs. Buchardt told police 
and the description on the official police report in that the report indicates the 
police were searching for a dark-complected Negro. Contrary to assertion 
in appellant’s brief, this discrepancy was twice explained, once by Assistant 
United States Attorney Webster who tried the case for the government (TT 
27), and once by Detective Halloran, the officer in charge of the investigation. 
(TT 43) 
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After Mrs. Buchardt confirmed her earlier identification 
appellant was transferred to Saint Elizabeth Hospital’s 
maximum security ward.2 (TT 370; Appellant’s Brief, 
p. 38) 

The first confrontation between the appellant and Mrs. 
Buchardt took place at the preliminary hearing in General 
Sessions Court, May 1, 1967. At this time, approximately 
three and one-half months after the robbery, Mrs. Buchardt 
positively identified the appellant using the indentations 
on his face for confirmation. (PHT 4, 6-7) Judge Howard 
presided over the hearing; appellant was present with his 
attorney and there was an attorney for the government. 
There were three witnesses, Mrs. Buchardt, Detective 
Halloran and the appellant. (PHT 1, 2) 

At trial the government elected to rely on Mrs. Buchardt’s 
in-court identification only. (TT 3-16) Appellant raised 
the issue of the sufficiency of that testimony by referring 
to the earlier identifications (TT 17, 82); but at no time 
did appellant object to the admissibility of the identifica- 
tion. 

Mrs. Buchardt’s first identification of the appellant in 
court was shaky: over the course of a year his complexion 
had changed; his mustache was heavier. (TT 71) As 
soon as she saw the pockmarks, however, she made a 
positive identification. (TT 22, 83-4) Her testimony was 
corroborated by a patrolman of the District of Columbia 
Police Department who had been walking his beat near 
Aristo Cleaners the night of the robbery. (TT 44-5) He 
identified the appellant as one seen fleecing from the scene 
of the crime shortly after it happened. (TT 98, 104) His 
description of the appellant verified Mrs. Buchardt’s: the 
suspect wore a tan trench coat, had sunglasses; his 
medium complected face was pockmarked; the mustache 
was thinner then. (TT 98, 104) Additionally it was shown 
that appellant owned a coat fitting the description of the 
one worn at the scene of the crime. (TT 502) 


3 Appellant had been a patient at St. Elizabeth’s Larch Ward at the time 
of the crime and up to this transfer. He had been committed after previously 
having been found not guilty of assaulting a police officer by reason of in- 
sanity. 
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To rebut this eyewitness testimony that he was the 
robber appellant called two witnesses, one a fellow patient, 
the other a social worker at St. Elizabeth’s, both of whom 
testified to appellant’s general presence on Larch Ward 
the night of January 18, 1967. (TT 156-62, 182-86) On 
cross-examination the fellow patient admitted, however, 
that for possibly a half-hour at about the time of the 
robbery he had not seen appellant. (TT 5, 98, 160, 171-2) 
Mrs. Buchardt’s Aristo Cleaners is one block from the 
grounds of St. Elizabeth’s Hospital. (TT 61) 

There was also some testimony that because appellant 
had restricted grounds privileges he should not have been 
able to go about St. Elizabeth’s without close check by 
the supervisory personnel. (TT 139) There was other 
testimony appellant’s privileges were only relatively 
restricted for he did have the opportunity to move about 
the grounds unaccompanied. (TT 283, 301-2. Testimony 
by the doctor-in-charge) Appellant’s status was between 
Class C and D privileges, zd., and D is the most liberal 
grant of liberty. (TT 196) 

The issue of appellant’s sanity was heard around his 
testimony in his own defense. (TT 311-340, 358-361) First 
appellant presented as a witness the psychologist who had 
examined him in June, 1966, shortly after he was admitted 
to St. Elizabeth’s. (TT 232) Dr. Borriello, the psychol- 
ogist, testified that on the basis of four tests he had given 
appellant in two hours, it was his opinion appellant had 
a sociopathic personality disturbance. (TT 232, 246) <At 
the trial judge’s prompting the witness explained to the 
jury the tests given and the meaning of sociopathic dis- 
order. (TT 232, 243, 244-246) Dr. Borriello never 
examined appellant after June, 1966 (TT 232, 246) ; nor to 
the best of his knowledge did any other psychologist. 
(TT 254) 

After appellant’s own testimony the government placed 
Dr. Straty H. Eeconomon on the stand. (TT 361) Dr. 
Economon is a psychiatrist at the John Howard Pavilion, 
the maximum security ward to which appellant was trans- 
ferred after being charged with the instant crime. (TT 362, 
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370) After numerous interviews with the appellant, after 
review of his medical history and after consultations with 
other doctors (TT 370, 371), Dr. Economon came to 
the conclusion appellant was without medical disorder. 
(TT 372) Thus he recommended a change in the official 
hospital diagnosis and in December 1967, appellant was 
released from St. Elizabeth’s. Id. The whole process of 
diagnosis took from June until November, 1967. (TT 370, 
372) Dr. Economon explained why his opinion disagreed 
with Dr. Borriello’s (TT 373, 377), and why his conclusions 
about the appellant were just as relevant to the date of 
the robbery as they were to the times they were being made. 
(TT 383-387) 

The trial judge charged the jury (TT 534-574) which 
returned a verdict of guilty on both counts. (TT 340) 


ARGUMENT 


I Appellant Was Fairly Identified as the Person Who Robbed 
Mrs. Buchardt at Gunpoint. 


(TR. 3-18, 20-23, 25-27, 29, 31-32, 34-39, 42-45, 48, 63, 74-75, 
82-86, 142, 370, 510-511; PHT 4, 6-7) 


A. The trial judge did not abuse his discretion in the few ques- 
tions he asked the identifying witness out of the presence 
of the jury. 


During the redirect and recross examination of the 
victim-complainant, the trial judge asked some few 
questions of her on his own to impress upon her the gravity 
of the charges, to help her decide exactly what she 
remembered, and to find out to what degree she had been 
influenced by police photographs. (TT 21, 22, 31, 32) This 
took place out of the presence of the jury. As the follow- 
ing example points out the judge’s questions were 
unbiased : 


Now if there is any doubt in your mind the second 

man at the table . . . [the defendant], if there is any 
doubt he is the man who robbed you that night with a 
gun, then I think you ought to tell us, and be perfectly 
frank about it. (TT 21- 22) 
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Not only can federal judges make inquiries of this sort 
to secure justice, but they ought to do so when the rights 
of an accused are threatened or when there is a legal 
question to be decided. Lollar v. United States, 376 F.2d 
243 (D.C. Cir. 1967) ; Griffin v. United States, 164 F.2d 903 
(D.C. Cir. 1947), cert. denied 333 U.S. 859 (1948); see 
Glasser v. United States, 315 U.S. 60 (1942). 

At trial below the victim was identifying the defendant 
as one who robbed her store, an activity sensitive to due 
process problems. United States v. Wade, 388 US. 218, 
928 (1967). Additionally the trial judge was trying to 
decide the legal question of dismissal. (TT 20) Thus he 
was twice prompted to inquire into the full extent of the 
witnesses’ knowledge. 

There is nothing contra in Jackson v. United States, 329 
F.2d 893 (D.C. Cir. 1964). There the questioning by the 
trial judge was heavy and not as here infrequent. More- 
over, in that decision this Court recommended that when 
it is necessary for judges to question witnesses, they do so 
out of the jury’s presence, which is what the court did 
below. 

Although appellant did not object at trial he now con- 
tends he was prejudiced to the extent redirect and recross 
examination of the identifying witness went. It was 
explicitly held in Glasser, supra, cited with approval in 
Roberts v. United States, 284 F.2d 209 (D.C. Cir. 1960), 
cert. denied 368 U.S. 863 (1961), that the extent of the 
examination of witnesses is within the discretion of the trial 
judge. And there was no abuse of that discretion here. 


B. Appellant had no right to a lineup. Moreover the several 
photographic identifications by the identifying witness from 
among a wide sample shown her imported a high degree of 
reliability to the identification process. 


As appellant points out there is no due process right to 
a lineup. Appellant’s Brief, p. 42. But appellant insists 
he should have been lined up in this case to cure the 
prejudice which enured to him because of the photographic 
identification of him as the robber. 
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The short answer to the appellant’s contention is that 
the photograph identification here was proper in every way. 
Mrs. Buchardt identified appellant as the robber after 
viewing a wide sample of photographs. And later on she 
confirmed her earlier identification. See Argument IC, 
infra. But assuming arguendo Mrs. Buchardt’s picking 
the appellant’s photograph from the many she had seen 
was without the bounds of fundamental fairness, still a 
lineup was uncalled for and would have been of no use. The 
prejudice appellant asserts to have inherent in the photo- 
graphic identification would have already been perpetrated, 
and the lineup identification would have been infirm unless 
the government could have shown some ‘independent ba- 
sis’’ for it. All the same issues which are discussed in this 
appeal in regard to in-court identifications would have to 
be treated too with regard to the prior lineup. Actually, 
what appellant’s contention does is put an extra, un- 
necessary and controversial step into the identification 
process. 

The question reserved in Wright v. United States, No. 
20,153 (D.C. Cir. Jan. 31, 1968) n. 28 at 8, is not relevant 
here. In that case a lineup could have been helpful since 
the identification would have been made by that means 
instead of by a one-man show up. Thus there would be no 
prejudice initially, nothing that a lineup could supposedly 
correct. Here before there was even a possibility of a 
lineup it was necessary to have a photographic identifica- 
tion. And if that photographic identification was improper, 
although the government insists it was not, the lineup 
could have done nothing to cure it. It would have been 
superfluous. 
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C. Appellant may not assign as error the very identification 
testimony he himself actively adduced. Moreover, the en- 
tire identification process was eminently fair and not at all 
suggestive. It caused appellant no substantial possibility 
of irreparably mistaken identification. 

1. Appellant is foreclosed from attacking identification testimony 
relating to the pre-trial identifications he himself actively adduced 
before the jury. 

In this case the government offered only an in-court 
identification of the defendant as the robber. (TT 3-16) 
Appellant, represented by the same lawyer at trial who 
now represents him on appeal, never objected to that 
identification being admitted into evidence. Rather his 
objections went to the sufficiency of the identifying testi- 
mony. (TT 20, 510-511) It was to this end, casting doubt 
on the sufficiency of the evidence, that appellant as a matter 
of trial tactics brought out the pre-trial photographic 
identification made by Mrs. Buchardt. (TT 17) Appellant 
should be foreclosed now from attacking the identification 
he himself produced at trial. 

United States v. Wade, 388 U.S. 218 (1967); Gilbert v. 
California, 388 U.S. 263 (1967), and Stovall v. Denno, 388 
U.S. 293 (1967), were all decided three-quarters of a year 
before the trial here, and all stated explicitly they were 
concerned with admissibility and exclusion of identification 
testimony from evidence. 388 U.S. 219, 264, 294. Stmmons 
v. United States, 390 U.S. 377 (March 8, 1968), decided 
three days before the trial below started, ten days before 
its verdict and seventeen days before a motion for new 
trial could have been made put it simply: ‘‘. . . [The 
1967 decisions] departed from the rule that the manner of 
an extra-judicial identification affects only the weight, not 
the admissibility, of identification testimony at trial.’’ Id. 
at 382. Certainly appellant, represented here by the same 
attorney he had below, is chargeable with the knowledge 
at the time of the trial of the cases he now so heavily relies 
on and which had been decided prior to the trial. He 
should be viewed as having waived any right to assert Mrs. 
Buchardt’s pre-trial identification testimony was inadmis- 
sible. 
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2. In any event, the identification was fair and not at all suggestive. 


Photographic identifications are a necessary and approved 
police tool. Simmons, supra, 390 U.S. 384, cited with 
approval in Clemons v. United States, No. 19,846 (D.C. 
Cir. Dec. 6, 1968). But since this procedure contains some 
hazard of possible misidentification, courts will review its 
use to see if in the totality of circumstances surrounding 
each photographic identification the activity was fairly 
conducted. Id. 

The courts in Simmons and Clemons indicated several 
circumstances which would be relevant to the issue of fair- 
ness. They are: 


(a) Was there a need for the police to use photographs? 
Here the police had ample reason to ask Mrs. 
Buchardt to view photographs. Aristo Cleaners of 
568 Lebaum Street, S.E., of which she is the pro- 
prietor was robbed three times in a matter of 
months. (TT 29) 


How good was the witnesses’ opportunity to view 


the criminal? It is true that the robbery happened 
so fast Mrs. Buchardt did not have the opportunity 
to check the robber’s whole face over (TT 25), but 
she was able to see the left side of the face (id.) of 
the man standing two feet from her. (TT13) There 
she saw pockmarks (TT 25), little holes in the skin. 
(TT 83) 


When did the exhibition of photographs take place? 
On the day after the robbery, Mrs. Buchardt was 
shown photographs of possible suspects at the 
robbery squad of the 11th Precinct (TT 34), but the 
appellant’s photograph was probably not among the 
pictures exhibited since he had not previously been 
convicted of robbery. (TT 38-9) It is possible the 
police continued to have her view photographs 
(TT 32, 75), but it was not until March, two months 
later (TT 32, 35) at a different showing that Mrs. 
Buchardt was able to identify the appellant here as 
the one who robbed her January 18, 1967. (TT 32) 
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It seems the first time she saw a picture of the 
defendant she identified him. (See TT 35-9) The 
fact that it was almost two months later when the 
identification was made should not be controlling. 
If it were, criminals would be going scot free unless 
victims chanced upon their photographs in a matter 
of days. 


How many pictures were shown the witness? Mrs. 
Buchardt saw ‘‘quite a few,’’ ‘“‘a lot of’? photo- 
graphs. (TT 18, 74) When she finally identified 
the appellant she picked his picture out of a group 
of four photos. (TT 22-3, 32, 35, 74; Appellant’s 
Brief, p. 44) Thus there was no danger here that 
the police were suggesting the appellant to her as 
the robber by presenting her with only one picture.* 


(e) Were any other witnesses present at the identifica- 
tion? No one suggested any photograph to Mrs. 
Buchardt. (TT 18, 75) 


(f) Did the police suggest the guilty party? Mrs. 
Buchardt testified that no one prompted her identi- 
fication, that she saw the pictures altogether. 


4 Appellant makes much of a color polaroid snapshot of himself that was 
exhibited to Mrs. Buchardt sometime after the original March identification 
(TT 32) and sometime before the date on which, because of the charges in 
this case, appellant was transferred to St. Elizabeth’s Hospital’s maximum 
security ward, April 27, 1967. (TT 370; Appellant’s Brief, pp. 44-45) First 
appellant argues that there is no question but that only one colored photo- 
graph and that of the defendant was presented to Mrs. Buchardt. Suffice 
it to say that there is some question both from the testimony of Detective 
Halloran (TT 36, 142) and from the testimony of the victim herself. (TT 32) 
(Mrs, Buchardt testified she was shown some pictures.) But all this should 
be of no moment, Assuming only one picture had been presented, the identi- 
fication had already been made. The colored picture was for verification pur- 
poses only, so the police could be sure they had the right man, (TT 142), a 
practice approved of in Hanks v. United States, 388 F.2d 17 (10th Cir. 1968), 
and Crume v. Beto, 383 F.2d 36 (5th Cir. 1967). Corroborating the legitimate 
police intent here is the fact that the appellant was not transferred to the 
maximum security wing until after the verification. (TT 370; Appellant’s 
Brief, pp. 44-45). Finally, even if one color photograph had been presented 
after the identification, and even if making sure they had the right man was an 
abuse of police procedures, none of these photographs made the slightest 
impression on the witness, Mrs. Buchardt. See Argument IC3, infra. 
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(TT 18, 75) In fact at the time she identified the 
appellant the police expected she would identify 
another man. (TT 35-6) 


Was the identification adhered to during direct and 
cross-examination? There can be no doubt Mrs. 
Buchardt’s first identification of the witness at trial 
was nota sureone. (TT 6) But‘‘. . . the positive- 
ness of the witness . . . is to be weighed warily and 
in the realization that the most assertive witness is 
not invariably the most reliable one.’’? Clemons v. 
United States, supra, at 18. What is important here 
is that Mrs. Buchardt was fairly positive, and un- 
shakable about what she did remember. Thus in the 
face of cross-examination buttressed by an adverse 
police report she insisted that she had described the 
robber to the police as medium-complected. (TT 26- 
7) The discrepancy between her testimony and the 
police reports was later explained. (TT 42-3) Mrs. 
Buchardt was very certain in regard to the pock- 
marks (TT 83-4), and the trench coat the robber was 
wearing. (TT 82) When the witness could not 
recall something she said so. (TT 11, 63) Thus 
there was little likelihood Mrs. Buchardt was in- 
fluenced by the phtographs she saw. 


Analysis of each relevant circumstance indicates, then, 
that the photographic identification procedure employed 
here by the police was more than fair. Indeed, at the time 
the appellant here was identified as the robber the police 
were looking for someone else. 

It is true the trial judge made no ruling on the question 
of the fairness of the indentification procedure; but there 
was no opportunity for him to do so—appellant never 
objected below. 
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3. The sole identification evidence relied on by the government, Mrs. 
Buchardt’s in-court identification, was based independent of any 
prior illegality. 

Pre-trial confrontations which are constitutionally 
offensive will not taint in-court identifications of independ- 
ent origin. Wade, supra, at 241-2. The same rationale 
is true of photographic identifications. ‘“‘[O]nly if the 
photographic identification procedure was so impermissibly 
suggestive as to give rise to a very substantial likelihood 
of irreparable misidentification”? . . . will the in-court 
identification be struck. Simmons, supra, at 377; cited with 
approval in Clemons, supra, at 7. 

Thus the issue to be resolved is whether, assuming a 
suggestive photographic identification, there was a sub- 
stantial likelihood Mrs. Buchardt was irreparably led to a 
misidentification of the appellant. On the basis of this 
record that is untenable. 

The first time Mrs. Buchardt told police the robber had 
pockmarks was the night she was robbed. (TT 10, 16) 
From that time until her final identification at trial Mrs. 
Buchardt always confirmed her identifications against those 
holes in the appellant’s skin. (PHT 6-7, TT 22, 83-86) In 
fact when defense counsel was trying to impeach her 
identification she went so far as to ask the trial judge to 
permit her to make sure, to look at the pockmarks. (TT 83) 
No one (TT 18) and no phtograph* (TT 75) made an im- 
pression on Mrs. Buchardt. None could. Either the person 
accused would have the pockmarks she saw two feet from 
her face the night of the robbery or it would be the wrong 
person. The accused, the appellant here, had those pock- 
marks. (TT 84) 

Additionally the victim’s memory ran to other things 
a photograph could never have suggested: that the robber 


5 There is some suggestion in appellant’s brief that his appearance before 
the General Sessions Court for a preliminary hearing was prejudicial. Accord- 
ing to the record of that hearing, the appellant appeared with his attorney; 
there was an attorney for the government; and Judge Howard presided. There 
were two witnesses, Mrs. Buchardt and Detective Halloran. Mrs. Buchardt 
identified the appellant using the indentations on his face for confirmation. 
(PHT 4, 6-7) Thus the hearing appeared to be routine, and involved no 
violation of due process. 
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was wearing a hat, and the kind of hat it was; his glasses 
and what they were like. (TT 11, 59, 70) All of this latter 
identification testimony was corroborated by a police officer 
who saw the appellant fleeing from the scene of the crime. 
(TT 48) 

It is then, beyond contravention that Mrs. Buchardt’s 
testimony was uninfluenced by whatever photographs she 
saw. 


II. The Issue of Sanity Was Fairly Determined by the 
Jury Below. 


(TR. 268, 340, 371-372, 532-533, 546-547) 


1, Appellant argues that since he was a patient at St. Eliza- 
beth’s Hospital at the time of the robbery the jury should 
have been instructed that he was not to be presumed insane, 
or at least that no instruction at all should have been given. 


Appellant misconstrues the nature of the initial pre- 
sumption that every man acts sanely. Although it is one 
based on common experience, and so is rebuttable, the 
reason for its existence is procedural convenience. McCor- 
MIcK on Evience, 641 (1954). As a result it is up to 
defendants to introduce only some evidence to show in- 
sanity, and then the government must come forward and 
prove the defendant’s sanity beyond a reasonable doubt. 
Davis v. United States, 160 U.S. 469 (1895); Durham v. 
United States, 214 F.2d 862 (D.C. Cir. 1954); Tatum v. 
United States, 190 F.2d 612 (D.C. Cir. 1951). The jury 
evaluates all of the evidence submitted using the pre- 
sumption to regulate its deliberations. See Keys v. United 
States, 346 F.2d 824 (D.C. Cir.) cert. denied 382 U.S. 869 
(1965) and eases cited therein. 

The trial judge’s instruction to the jury below were in 
accord: 


1. ‘*. . . under the law, every man is presumed 
sane”’... 


2. “*. .. that presumption no longer controls or binds 
you when some evidence develops in a case that he 
may not be sane. . .’’ 
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2a. ‘“With respect to this case, you should also con- 
sider the fact that the defendant was committed 
to Saint Elizabeth’s [et al.]...’’ 


the defendant is not required to prove that 
he is insane or that he has a mental disease.”’ 


. *... the government must prove that the defendant 
had no mental disease. And the government must 
prove this beyond a reasonable doubt.’’ (TT 546-7) 


Actually, as the trial court recognized (TT 514), the real 
thrust of appellants argument is that no reasonable man 
could eall a patient at St. Elizabeth’s sane. Appellant’s 
Brief, p. 48. The cases appellant cites indicate one adjudi- 
cated insane will continue to be presumed insane unless 
contrary evidence is shown. But here the government did 
present a witness to the contrary, a qualified psychiatrist, 
who had examined the appellant for several months, had 
checked appellant’s medical history, and had conferred 
with other doctors about him. (TT 371-372) Appellant’s 
witness on the other hand made his determination on the 


basis of four tests given in two hours. (TT 263) Thus 
the evidence was in conflict and ‘‘. . . presented the classic 
situation for jury determination of the issue.”’? Keys, 
supra, at $25, The jury did consider the evidence and 
found appellant responsible and guilty. (TT 340) 


2. Appellant suggests that several facts when taken together 
indicate that he did not have a fair trial below on the issue 
of sanity. 

First, appellant says the government should have given 
him a mental examination because he raised the defense of 
insanity, citing Henderson v. United States, 260 F.2d 514 
(D.C. Cir. 1966). What the concurring opinion in Hender- 
son indicated was that the government ought to provide 
fair mental examinations to indigent defendants when a 
mental examination is called for. Here neither party 
wished a mental examination. Appellant’s Brief, pp. 53-54. 
Nor was there a showing appellant was indigent. He had 
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retained counsel, and this appeal is not in forma pauperis. 
But Henderson is not important. As a matter of fact the 
appellant was being examined all during his stay at St. 
Elizabeth’s and at government cost. Those who examined 
appellant testified at his trial and on their testimony the 
jury found him culpable. 

Next appellant urges the testimony of the government’s 
witness, Dr. Economon, was unfair in three respects: it 
contradicted hospital records; its scope was too broad; it 
was buttressed by the trial court’s interference. 

The witness, much more the jury, is not bound by 
medical records. The judgment of sanity is a legal one. 
McDonald v. United States, 312 F.2d 847 (D.C. Cir. 1962). 
If Dr. Economon’s testimony differed from his own hospi- 
tal’s records that goes to the weight of his testimony, not 
its admissibility. See Alexander v. United States, 318 F.2d 
274 (D.C. Cir. 1963). 

The scope of in-court testimony is within the discretion 
of the trial judge. Glasser, supra, 315 U.S. 60. In the case 
of expert medical witnesses in a criminal trial he must let 
into evidence whatever would be of help to the fact-finder. 
Jenkins v. United States, 307 F.2d 637 (D.C. Cir. 1962). 

It is incumbent upon trial judges to make the ease clear 
to the jurors and he may make proper inquiry of the wit- 
nesses to that end. Griffin v. United States, supra, citing 
Glasser, supra. The trial judge below, helping jury and 
witnesses through expert testimony, is but an instance of 
that rule. 

Finally appellant alleges that the trial judge during his 
instructions described the matter of insanity as a ‘‘mental 
disease’? and never referred to ‘‘mental defect.’? The 
court did refer to ‘‘mental defect’? (TT 546), but never 
defined it. However, since its definition is the same as 
‘‘mental disease,’’ see McDonald, supra, the omission was 
harmless. F.R.Crr.P. 52. Indeed its inclusion would have 
been superfluous. 

There was then nothing unfair about the determination 
below of appellant’s sanity. 
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3. At issue is whether the classification of the alternative de- 
fenses as two horses was so prejudicial to the appellant as to 
deny him a fair trial. It is incumbent upon appellant to 
demonstrate that the comment deemed erroneous substan- 
tially increased the possibility the jury would be swayed 
from a fair evaluation of the evidence. See Kotteakas v. 
United States, 328 U.S. 750, 765 (1946). Appellant has not 
carried that burden. 


First it is important to note that this was not the usual 
case where alibi and insanity defense are inconsistent. 
Here appellant’s argument was that he did not commit the 
crime because he was insane in St. Elizabeth’s Hospital 
one block away. Thus appellant’s use of the insanity 
defense was an extra horse to try to pull reasonable doubt 
that he was the robber into the mind of the jurors. 

But even if the defenses were inconsistent, still govern- 
ment counsel was doing no more than stating what each 
juror knew anyway, and so that comment must be consid- 
ered innocuous. See Holmes v. United States, 363 F.2d 281 
(D.C. Cir. 1966). And if any prejudice resulted from 
such a harmless remark, it was immediately cured by the 


trial judge’s instruction.® 

Thus because of the consistency of the defense below 
and because of the innocuous effect of the comment, the 
government submits there was no error. 


6 The full text of the trial judge’s admonition to the jury is: ‘‘the defend- 
ant has a legal right to assert an alibi defense, or if you find out that you 
aceept the other defense that is up to the jury. The lawyer has to be given 
some latitude in argument. He may draw one inference from the testimony, 
you may draw another. You don’t have to follow his inference. That is 
the very purpose of argument. He is trying to sell you on it. You don’t 
have to buy it. It is entirely up to you. The same goes for counsel on both 
sides, Let’s proceed.’? (TT 532-533) 
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CONCLUSION 
WHEzEFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davy G. Bzzss, 
United States Attorney. 


Frank Q. Nesexer, 
Assistant United States Attorney. 


Roseet C. Cammins, 
Attorney, Department of Justice. 
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IN THE | 


Hnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,247 


JOSEPH S. ROBINSON, | 
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Vv. 


UNITED STATES OF AMERICA, | 
Appellee. 


Appeal From The United States District Court| 
For The District of Columbia 


PETITION FOR REHEARING 


AND 
SUGGESTION FOR REHEARING IN BANC 


The appellant, Joseph S. Robinson, respectfully petitions the Court for 
an Order granting unto him a rehearing of the subject appeal, and suggests 
to the Court a rehearing In Banc, pursuant to Rules 35(b) and 40(a) of the 
Federal Rules of Appellate Procedure and Rule 14, General Rules of this 
Court, wherein on June 12, 1969 the Court entered a judgment of affirm- 
ance without opinion, and, for cause sets forth the following: 


ARGUMENT 
I 


THE QUESTION AS TO WHETHER OR NOT IT WAS REVERSIBLE 
ERROR TO REFUSE TO CHARGE THAT THERE WAS NO PRE- 
SUMPTION OF SANITY AND TO ACTUALLY CHARGE THAT 
THERE WAS A PRESUMPTION OF SANITY IN CASE WHERE 
ON DATE OF CRIME ACCUSED WAS PATIENT IN MENTAL 
HOSPITAL RESULTING FROM ADJUDICATION OF INSANITY, 
IS A QUESTION WARRANTING REHEARING IN BANC OR A 
REHEARING WITH OPINION. 


On April 15; 1966 Joseph S. Robinson was committed to St. Elizabeth’s 
Hospital under Section 24-301, D. C. Code, by the District of Columbia Court 
of General Sessions, as a result of a judgment of “Not Guilty By Reason of 
Insanity” on charges of Simple Assault and Carrying a Pistol Without License. 
He remained in the hospital undergoing treatment for his mental condition 
from April, 1966 | continuously to December 19, 1967, a period of twenty 
months. During nineteen of the twenty months, or from April 15, 1966 to 
and including November 30, 1967, the diagnosis and condition of Joseph S. 
Robinson was: “Diagnosis: 52.0 antisocial reaction (sociopathic personality 
disturbance)” (R-26 Deft. Ex. 3A, 4A, 4B, 4C; Tr. 232, 258). The change 
of diagnosis was made by Dr. Straty H. Economon on November 30, 1967, 

a staff physician who saw Joseph S. Robinson for the very first time on June 
19, 1967 (Tr. 470). Record discloses that as late as August 31, 1967 Dr. 
Economon had not made up his mind as to the mental condition of appel- 
lant and that he ‘would wait and see what the courts do first (Tr. 490). Rec- 
ord does not indicate exactly how many times the patient, Joseph S. Robinson, 


was seen by Dr. Economon, but indications are that Dr. Economon saw this 


patient, one of more than 350, a very few times. Record does indicate that 
prior to making that determination, Dr. Economon wrote an unsolicited letter 
to the Assistant United States Attorney in charge of Robinson’s pending case 
on November 28, 1967 suggesting that he would cooperate with the prosecu- 
tor in every way’ and setting forth the fact that Dr. Economon understood 
that Robinson had been charged with armed robbery (R. 26). 
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On June 21, 1967 Joseph S. Robinson was indicted for the offense of 
an armed robbery alleged to have occurred January 18,|1967. On date of the 
alleged offense, January 18, 1967, and on date of the indictment, Joseph S. 
Robinson was confined to St. Elizabeth’s Hospital as a patient, and was un- 
dergoing treatment for his mental condition. 
| 

At the trial Robinson produced evidence, consisting of the hospital rec- 
ords as they existed from April 15, 1966 to and including November 30, 

1967. Robinson’s counsel had served upon the United States Attorney on 
March 4, 1968 a “Notice of Intent to Advance Insanity as Offense”, in 
which he set forth that he would not request a mental examination but that 
he would rely upon the facts and circumstances of his confinement to the 
mental hospital on date of the alleged offense, against his will, by the United 
States Attorney, for treatment of his mental condition. | The United States 
did not request a mental examination. At the trial, after Robinson had in- 
troduced the hospital records and the testimony of a psychologist at the hos- _ 
pital who had examined him and diagnosed the case the United States, in 
rebuttal, called Dr. Economon, who testified at length (133 pages of the 

trial transcript) that on November 30, 1967 he caused the hospital diagnosis 
to be changed from “52.0 antisocial reaction (sociopathic personality disturb- 
ance) (Tr. 469-470)” to “90.0 without mental disorder”. Dr. Economon was 


permitted to testify that in his opinion Robinson was without mental dis- 
order on January 18, 1967, even though the hospital records show to the 
contrary; even though the patient was treated for a mental condition at that 
time, and even though Dr. Economon had seen Robinson for the very first 


time on June 19, 1967. 


The law from numerous authorities cited in the brief is that a prior ad- 
judication of incompetency gives rise at least to a rebuttable presumption of 


continuing incompetency. Here, not only had there been a prior adjudication 
| 


but, indeed, the defendant was confined to a mental institution. The Appel- 
lant did not request the Court to charge that there was|a rebuttable 


presumption of incompetency; the Appellant in his Prayer for Instruction No. 
10 merely requested the Court to instruct the Jury to the effect that there 
was NOT a presumption of sanity in the case. Not only did the Trial Court 
refuse to give the proferred instruction but the Trial Court instructed the Jury 


that there was a presumption of sanity. 


There is no doubt but that a prior adjudication of mental incompetence 
gives rise to a'rebuttable presumption of continued incompetency. In this case, 
not only was Robinson not given benefit of the continuing presumption of in- 
competence, but indeed the jury was instructed, in effect, that he was pre- 
sumed to be sane. Cases supporting this proposition are gathered in Hurt v. 
United States, 327 F.2d 987; 981 (1964): 


That a prior adjudication of mental incompetency gives 

rise to a rebuttable presumption of continued incom- 
petetcy is established by Ashley v. Pescor, 147 F.2d 

318 (8 Cir. 1945); Byrd v. Pescor, 163 F.2d 775 (8 Cir. 
1947); Gunther v. United Statcs, 94 U.S. App. D.C. 243, 
215 'F.2d 493 (1954) Kitchens v. United States, 272 F.2d 
757 (10 Cir. 1959); In Re Judge's Petition, (D.C. S.D. 

Cal) 148 F. Supp. 80 (1956); and Robinson v. Johnston, 
(D.C.S.D. Cal.) 50 F.Supp. 774 (1943). Because such an 
adjudication was not considered to be that legal effect in 
Frame v. Hudspeth (10 Cir. 1939), 109 F.2d 356, reversal 
by memorandum followed, Frame v. Hudspeth, 309 U.S. 
632, 60 S.Ct. 712, 84 L.Ed. 989 (1940). See also Panico 

y. United States, 375 U.S. 29, 84 S. Ct. 19, 11 LEd.2d 1 
(1963). Such a rebuttable presumption is a rule of evidence 
which has the effect of overcoming the legal presumption 

of sanity and mental capacity to commit the crimes charged, 
Dusky v. United States, supra, Cf. United States v. Currens, 
290 F.2d 751 (3 Cir. 1961); Kitchens v. United States, su- 
pra; Fitts v. United States, 284 F.2d 108 (10 Cir. 1960). 


See also: Simmons v. United States, 253 F.2d 909 (1958); Meoteris v. United 
States, 108 Fi2d 402 (1939); National Life Insurance Co. v. Jayne, 132 F.2d 
358 (1943); Dyke v. Dyke, 122 F. Supp. 529, affirmed; 227 F.2d 461 (1954); 
Blunt v. United States, 100 App. D.C. 266, 244 F.2d 355 (1957). 


The case here, in the opinion of petitioner, is ngt one where, pursuant 
to Rule 14(c) of the General Rules of this Court “. .|. the issues occasion 
no need therefor”, but here is indeed a case where the law should be set 


forth for future guidance of trial courts, inasmuch as this particular question 
has never before been decided by this Honorable Court. The question should 
be decided with an opinion, one way or the other, for the record and in fur- 
ther consideration of a concept of “fundamental fairness” when it must be 
considered as a practical matter that the absence of ah opinion almost cer- 

| 


tainly precludes review by the Supreme Court. | 
| 


Petitioner says that he has been deprived of fundamental fairness at the 
trial stage when the Court gave the erroneous instruction as to presumption 


of sanity and refused the requested instruction that there was no presumption 


of sanity. Now if the Court of Appeals finally decides his case without 


opinion he has, for practical purposes, no opportunity} for review by the Su- 
| 


‘preme Court. 


Petitioner urges upon the Court the proposition that there is a manifest 
need for an opinion in his case and says that the question presented is one 


of sufficient gravity to warrant a rehearing In Banc. 


I] 


WHERE AN ACCUSED ASSERTS THE DEFENSE) OF GENERAL 
ISSUE AND THE DEFENSE OF INSANITY AND PRESENTS 
EVIDENCE OF BOTH AND THE PROSECUTOR IS PERMITTED 
IN ARGUMENT TO JURY TO DISPARAGE ASSERTION OF 
BOTH DEFENSES A QUESTION IS PRESENTED |WARRANTING 
REHEARING IN BANC OR A REHEARING WITH OPINION. 


In this case there were very serious questions) as to the evidence of 
identity of the individual who robbed the complainant! Certainly it was a 
question that might have well gone either one way or jthe other insofar as 


| 
the jury’s determination is concerned. Secondly, Joseph S. Robinson pre- 
sented evidence as to his whereabouts at or about the ‘time of the robbery 


complained of in this case. This is sometimes termed “alibi” defense. Coun- 


sel prefers to regard the combination as a defense of “the general issue”. The 
issue as to the sanity of Joseph S. Robinson occupied more than fifty percent 
(50%) of the complete time required to try the case. 


It does not seem possible that there could be a case in which a defend- 
ant would be more strongly entitled to assert both the defense of the general 
issue and the defense of insanity. But against this background these proceed- 
ings at Page 532 of the record occurred with resulting prejudice to Joseph S. 
Robinson that is absolutely incapable of measurement: 


MR. WEBSTER * * * * 


I will turn, then, briefly, I think it only merits a brief 
discussion, the psychiatric defense in this case. 


As you know, the defendant has elected two alternative 
defenses. He has chosen to ride two horses at the same 
time. Although sometimes, when you ride two horses— 


MR. HARRIS: I object, Your Honor. The defendant 
has a right to that defense. 


THE COURT: I said he has a right. I am going to 
charge them he has a right. Now, counsel, there are 
inferences he is drawing from the evidence. I am sure 
the jury is not going to be prejudiced by this. 


The defendant has a legal right to assert an alibi de- 
fense, or if you find out that you accept the other 
defense, that is up to the jury. 


The lawyer has to be given some latitude in argument. 
He may draw one inference from the testimony, you 
may draw another. You don’t have to follow his infer- 
ence. That is the very purpose of argument. He is 
trying to sell you on it. You don’t have to buy it. It 
is entirely up to you. The same goes for counsel on 
both sides. Let’s proceed. (Tr. 532-433). 


| 
At the conclusion of the trial counsel for Robinson again brought the 
matter to the Court’s attention. The Court did absolutely nothing about it. 


(Tr. 576) | 


In Harris v. United States, No. 21,392 decided September 17, 1968, 
__ App. D.C. __, 402 F.2d 656, this Court held (with Chief Judge Bazelon 
concurring in the result) that even though “. . . the prosecutor's tremarks .. . 
were of a kind that ought not be made”, the remarks did not constitute re- 
versal error because defense counsel had raised no objection during the argu- 
ment, had requested no instruction and had not moved for mistrial. Chief 
Judge Bazelon based his concurrence upon his opinion that the remarks were 
not, “prejudicial enough to warrant reversal and not upon the basis set forth 
by the majority opinion written by then Circuit Judge Burger. Two things 
are immediately apparent. One, the remarks certainly were prejudicial enough 
to warrant reversal. How could a criminal defendant be more prejudiced by 
any means whatsoever than to have the Assistant United States Attorney in 
effect, tell a jury that he was riding two horses when he attempted to present 
defenses for which he had a perfect legal right and upon which he had presented 
circumstantial evidence and to have the Judge tell that jury .and have the Judge 
categorize the prosecutor’s remarks by telling the jury immediately thereafter 
“he is trying to sell you on it”. See also Turner v. United States, No. 21443, 
dec. June 3, 1969. 


| 

In Oleinin v. Certin and Johnson, No. 21,104, decided November 27, 
1968, __ App. D.C.__, __ F.2d __, in a civil case this Court referred to 
the Harris opinion, supra in the matter of defense counsel arguing to the jury 
that one of plaintiff’s witnesses told a lie, et cetera, saying, “that the Bar 
should hereafter be placed on notice in this respect.” It would appear that 
if prosecutors are not on notice in this respect it becomes idle parade for 
this Honorable Court to write a succession of opinions in this regard starting 
with Gillison v. United States, No. 21,248, decided July 2, 1968, followed 
by Harris v. United States, supra and Olenin v. Certin and Johnson, supra if 


in a case such as Robinson here the matter is allowed to go by the boards 


without an opinion. Petitioner strongly and sincerely urges this Court to re- 
hear this case in banc, or at the very minimum, grant a re-hearing where an 
opinion might be rendered. Defendants in District Court are very, very fre- 
quently raising the defense of general issue while at the same time raising the 
defense of insanity. If the prosecutor is permitted the type of conduct com- 
plained of herein with respect to his argument to the jury and no opinion is 
written thereon, it may become a prevalent practice. If challenged, the prose- 
cutor could always produce this case No. 22,247 and say to a Trial Judge 

“in Robinson v. United States this same question was squarely raised and 


the Court affirmed without opinion.” 


Viewing the matter from the perspective of Joseph S. Robinson, however, 
he was deprived of a fair trial by the prosecutor’s conduct and by the Court’s 
failure to take appropriate action to rectify the situation and now again he 
will not have been accorded “fundamental fairness” if this Honorable Court 
fails to re-hear this cause and write an opinion. 


lil. 


FAILURE TO CONDUCT A LINEUP WAS 
A DENIAL OF DUE PROCESS. 

The robbery alleged in this case was committed January 18, 1967. It 
was not until sometime very shortly before April 27, 1967 that the complain- 
ing witness, Mrs. Burchardt, identified a photograph of Robinson. At the 
time, her identification: “It looks like him”, “I don’t know”. Finally the 
detective said to her “I have a colored picture . . . would that look more 
like him”. Mrs. Burchardt then said “that looks more like him”. This last 
remark of Mrs. Burchardt obviously had reference to the single colored photo- 
graph shown to her by the detective and it could reasonably be inferred from 


the testimony of Mrs. Burchardt that one single colored photograph was shown 


to her at that time. This type of identification was far from positive and 
had the additional infirmity of having occurred more than three (3) months 


after the occurrence of the crime in question. The preliminary hearing in 
this cause was not conducted until May 1, 1967 (R. 26). 


The Government never attempted to explain or justify its failure to con- 
duct a lineup. The failure to conduct a lineup is placed in a more acute 
focus by the fact that at all times here in question Joseph S. Robinson was 
a patient in St. Elizabeth’s Hospital, easily accessible and, moreover, persons 
to participate in lineup were in super-abundance supply| in the hospital. It 
should also be considered that at the time of the preliminary hearing Mrs. 
Burchardt made an identification of the defendant but that identification only 
illustrated her ability to distinguish between the 23 year old Negro defendant 
and his 78 year old counsel, the late George E. C. Hayes, and nothing more. 
Certainly one of the men at the counsel table had to be the defendant and 
he certainly was not a 78 year old man. At the time of trial the “identifica- 
tion” by Mrs. Burchardt, at one stage of the proceedings, prompted the Trial 
Judge to say that if the Government produced nothing more he would dis- 
miss the case. Of course, thereafter the Trial Judge questioned Mrs. Burchardt 
out of the presence of the jury and was able to buttress her testimony to 
the point where she was able to make the non-positive jidentification that she 


finally made which was most lacking in positivity. | 


When all of the foregoing factors are equated with the decision of this 
Court in Wright v. United States, No. 20,153, decided December 31, 1968, 
__App. D.C. ___, 404 F.2d 1256, the conclusion is almost inescapable that 
the facts in this case are much stronger than the facts presented in Wright, 
supra. In Wright, supra the thoughtful opinion of Judge Robinson reserved 
the question as to whether an unjustified failure to conduct a lineup ipso 
facto operates as a denial of due process. Counsel commends to this Court 
the forceful dissenting opinion of Chief Judge Bazelon in that case in which 
he says “I believe that due process is violated whenever| the police unjustifiably 
fail to hold a lineup. Since mistaken identifications are probably the greatest 


cause of erroneous convictions, we must require the fairest identification 
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procedures available under the circumstances. With the stakes so high, due 


process does not permit second best.” 


First the question was reserved in the Wright case and since the Chief 
Judge of this Court has made the foregoing unequivocal announcement of his 
feeling with regard to an unjustified failure to conduct a lineup, it seems to 
counsel that the case here of Joseph S. Robinson presents to the Court a 
unique opportunity to hear the question in banc and resolve the issue once 
and for all. Admittedly here is a question that has not been decided in this 
jurisdiction and it can hardly be denied that it ought to be decided. This 
petition therefore respectfully suggests to this Court that his would be indeed 
an appropriate case to hear in banc for that reason or to grant a re-hearing 
such that an opinion might be written upon this important question. 


CONCLUSION 


Wherefore, because of and by reason of the several reasons and causes 
hereinbefore urged this petitioner respectfully suggests to this Court that it 
would be most appropriate to hear his case in banc to decide the issues there- 
in presented, or, in the alternative, that this Court should have a re-hearing 
of this cause such that an opinion might be written. 


Respectfully submitted, 


DE LONG HARRIS 


1816 Eleventh Street, N.W. 
Washington, D.C. 20001 
COlumbia 5-7000 


Counsel for Appellant 


